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The fate of what is known as the ‘‘Meadow- 
croft Case,’’ involving the criminal liability of 
pankers for receiving deposits when insolv- 
ent, under the Illinois statute, has been 
watched with great interest by practitioners 
in that State. A decision was handed down 
by the Supreme Court of [Illinois about 
a year ago, upholding the statute. A re- 
hearing was obtained and the court was 
vigorously pressed to change its decision. 
Recently, however, the former decision was 
affirmed in along and scholarly opinion by 
Baker, J. Meadowcroft v. People, 45 N. E. 
Rep. 303. The principal point involved was 


whether under the constitution the legislature 


has the power to create u prima facie pre- 
sumption of evidence of an intent to defraud 
if the banker fails within thirty days before a 
deposit is made. Upon this subject, see de- 
cision of the Supreme Court of Missouri in 
In re Sattley, 33 S. W. Rep. 41. It is 
given out that the ‘‘Meadowcroft Case’’ will 
be taken to the United States Supreme Court. 





The Supreme Court of the United States in 
Edington v. U.S., 17 8. C. Rep. 72, has 
made something of an advance in the law 
pertaining to proof of good character in crim- 
inal cases. It was an indictment for making 
afalse deposition in a pension case, and the 
trial judge excluded evidence of the general 
good reputation of the accused, upon the evi- 
dent theory that until the defendant would 
testify, it would not be competent as a sub- 
Sstantive defense. Besides, the trial judge 
instructed the jury that such evidence was 
only valuable in cases of conflict, where the 
guilt is doubtful. The Supreme Court, dis- 
regarding the trend of earlier cases, now 
holds that the decided weight of authority is 
that good character, when considered in con- 
nection with other evidence, may generate a 
reasonable doubt, and that the circumstances 
may be such that an established reputation 
for good character might alone create a rea- 
sonable doubt, although without it the other 
evidence would be convincing. The court 





cited with approval, Jupitz v. The People, 34 
Ill. 516. The court cited similar conclusions 
in Com. v. Leonard, 140 Mass. 470, 4 N. E. 
Rep. 96; Heine v. Com., 91 Pa. St. 145; 
Remsen v. People, 43 N. Y. 6; People v. 
Garbutt, 17 Mich. 28, 1 Whart. Cr. Law, sec. 
636. 


—~—_-—- ——<—_-—_———— 


The case of Beatty v. Cullingworth, recently 
tried in England before the Queen’s Bench 
Division, suggests something of a new point 
in malpractice cases, and has given rise to 
considerable discussion as to the responsibil- 
ity of asurgeon in operating on a patient. The 
material facts in the case were as follows: 
The defendant, one of the most eminent of 
London surgeons, performed the operation 
of double ovariotomy on the plaintiff, a 
single woman at that time engaged to be 
married. Just before the operation the plaint- 
iff told the defendant that if both ovaries 
were found to be diseased he must remove 
neither. He replied ‘‘You must leave that to 
me.’’ The plaintiff denied hearing this re- 
mark. Defendant and his assistant affirmed 
under oath that the patient’s health and life 
would have been imperiled by failure to com- 
plete the double operation; that after the 
first operation she might have lived ten years, 
but the second was absolutely necessary 
for a radical cure. When she learned that 
the defendant had taken out both ovaries, 
she broke her engagement, and later brought 
the suit in question for malpractice and as- 
sault. The jury promptly found a verdict 
for the defendant. As a point of law, the 
question seems to have been inadequately 
considered, the charge of Mr. Justice Hawk- 
ins being little more than a direction to the 
jury that there was tacit consent to the oper- 
ation. The action of the court in this case 
has met with very general criticism upon the 
ground that the facts involving a direct pro- 
hibition would seem to exclude the possibility 
of implying consent. As a contemporary 
says, it is one thing for a surgeon to refuse 
to operate unless unlimited discretion is con- 
fided to him and quite another thing to de- 
liberately disobey express instructions. Un- 
doubtedly the defendant’s wisest course 
would have been to refuse to operate unless 
the scope of his authority was agreed upon 
in advance. 
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NOTES OF RECENT DECISIONS. 


Corporation — Enrorcement or ULTRA 
Vires Contracts.—The Court of Appeals of 
New York decide a very important question 
of the effect of ultra vires contracts of cor- 
porations in The Bath Gas Light Co. v. 
Claffy. In an exhaustive opinion by An- 
drews, C. J., it is held that the ultra vires 
contracts of corporations when malum in se 
or malum prohibitum, will not be enforced. 
But as to contracts not thus objectional jus- 
tice requires that the doctrine of ultra vires 
should be limited. Accordingly, held, that 
when a corporation ultra vires leases its prop- 
erty and the lessee has occupied the same, 
the lessee is liable for the rent for the time of 
his occupation; though, as to the public, 
such lease would be void. 





CriminaL Law — Rarer Compcaint — Evi- 
DENCE.—The point decided in a recent En- 
glish case before the Queen’s Bench Division 
is of value in the trial of cases of rape. The 
ease is The Queen v. Lillyman, and will be 
found reported in full in 18 Criminal Law 
Magazine, 660. The decision of the court 
was that upon the trial of an indictment for 
rape, or other kindred offenses against 
women or girls, the fact that a complaint was 
made by the prosecutrix shortly after the al- 
leged occurrence, and the particulars of such 
complaint may, so far as they relate to the 
charge against the prisoner, be given in evi- 
dence on the part of the prosecution, not as 
being evidence of the facts complained of, 
but as evidence of the consistency of the con- 
duct of the prosecutrix with the story told 

. by her in the witness box, and as negativing 
consent on her part. 





ARCHITECT—RIGHT AND RESPONSIBILITIES— 
Compensation. — The relation between an 
architect and his client is clearly defined by 
the Supreme Court of Maine in Coombs v. 
Beede, 36 Atl. Rep. 104, the court holding 
an architect is not a contractor, who enters 
into an agreement to construct a house for 
its vwner, but is his agent to assist him in 
building one; that the responsibility resting 
on an architect is essentially the same as that 
which rests upon the lawyer to his client, or 
upon the physician to his patient, or which 
rests upon anyone to another, where such 
person pretends to possess some skill and 
ability in some special employment, and of- 





fers his services to the public on account 

his fitness to act in the line of business {% 
which he may be employed; that the undep © 
taking of an architect implies that he posses. 
ses skill and ability, including taste, suf. 
cient to enable him to perform the required 
services at least ordinarily and reasonably 
well; and that he will exercise and apply, in 
the given case, his skill and ability, his judg. 
ment and taste, reasonably and without neg © 
lect. But the undertaking does not imply or a 
warrant a satisfactory result, It will be” 
enough that any failure shall not be by the — 
fault of the architect. There is no implied — 
promise that miscalculations may not occur, — 
An error of judgment is not necessarily evi 
dence of a want of skill or care, for mistakes 
and miscalculations are incident to all the 
business of life. It appeared in that case 
that the plaintiff, a professional architect, 
was employed by the defendant to prepare” 
plans and specifications for a house. In ag 
action to recover compensation for services $9 — 
rendered, the defendant, not relying on any a 
charge against the plaintiff of fraud or negl+” 
gence, set up at the trial that the services | 
were not beneficial to him, for the reason — 
that they were performed in a manner com ~ 
trary to bis express direction and wishes. ~ 
Upon this contention by the defendant the ~ 
court instructed the jury that if the architect ~ 
was explicitly told by the defendant, in ad-~ 
dition to other things, that the building he 
was designing must not exceed a certail 
named cost, the architect should have made” 
plans accordingly, or stated that he could” 
not do it, and thereupon declined to do it; ” 
and that, if he undertook to make plans with” 
the restriction as to the cost of the building,” 
he must doit before he could recover any” 
pay. It was held, that the instruction was” 
erroneous. It punishes the plaintiff for what 
might be merely an honest mistake or mit | 
calculation. It leaves out the elements of ~ 
care and good faith. It does not require © 
that the plaintiff bound himself to the agree — 
ment set up by the defendant. The ruling” 
implies a guaranty or warranty, when none ~ 
was testified to or really pretended. : 





CARRIERS OF PassENGERS — FAILURE 10 
Heat Cars—DamacGes.—In Taylor v. We } 
bash R. R. Co., 38 S. W. Rep. 304, decided” 
by the Supreme Court of Missouri, the action — 
was for damages, on the theory that plaintiff 
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his ability to work, as a direct consequence 
of a cold which he contracted while a passen- 

rin defendant’s railway car. There was 
evidence to the effcct that the car was very 
cold; that plaintiff notified the trainmen of 
his suffering, and repeatedly requested them 
to make a fire; that there were stoves in the 
car, and defendant could easily have supplied 
the needed heat. It was held that the merits 
of plaintiff’s case should have been submitted 
tothe jury. It was further held that it was 
a question for the jury whether plaintiff was 
chargeable with contributory negligence be- 
cause he did not leave the car at some 
station, made no effort to procure additional 
wraps from his trunk in the baggage car, 
took off his overcoat at one time to give his 
wife the benefit of its warmth, and wore in- 
adequate clothing to meet the demands of 
the climate and season. The court said in 


part : 


By accepting plaintiff as a passenger upon the train, 
defendant became obliged to discharge some other 
duties towards him beyond that of mere safe carriage 
to the plaintiff’s destination. The principles of the 
common law, as applied to the circumstances of travel 
at this day and in this country, require of the carrier 
of passengers by railroad a certain measure of atten- 
tention which we believe the defendant in this action 
did not fully meet. To quote a recent writer on this 
topic: “The duty of the carrier extends, not only to 
the furnishing of safe vehicles, but also to the supply- 
ing them with such accommodations as are reasonably 
necessary for the welfare and comfort of his passenger. 
This duty would undoubtedly include the supplying 
them with seats, if a day ear or vehicle; with proper 
berths, if asleeping car; with warmth in cold weather; 
with light at night,” etc. (Hutch. Carr. [Mechem’s 2d 
ed., 1891] sec. 515d). Inthe case at hand defendant 
was notified of the plaintiff’s suffering from want of 
proper or suflicient heatin the car. Notwithstanding 
such notice, repeatedly given, defendant omitted to 
comply with the demands of its duty, although it ap- 
pears from the evidence that the train made many 
stops at stations along the route. Defendant, it may 
fairly be inferred, had ample opportunity to supply 
the needed heat, had it seen fit. Such at least, is the 
showing of facts which plaintiff makes; and the truth 
of ithe is entitled to have submitted to the proper 
triors of the facts. The plaintiff’s case is not founded 
on any claim for mere discomfort on his journey. It 
is founded on the theory that he ultimately suffered a 
severe illness and impairment of his ability to work, 
asa direct consequence of the cold he contracted on 
the ride with defendant of which he complains. His 
testimony tends to sustain that theory; and he was, 
We think, entitled to go to the jury uponit. Turren- 
tine v. Railroad Co. (1885), 92 N. C. 638; Hastings v. 
Railroad Co. (1892), 53 Fed. Rep. 224; Railway Co. v. 


_ Hyatt (1896, Tex. Civ. App.), 34S. W. Rep. 667. 


It is insisted by the defendant that the plaintiff is 
chargeable with contributory negligence in several 
Ways: First, that he did not leave the train at some 





station along the line, when he found the cold unbear- 
able; second, that he made no effort to get at his 
trupk in the baggage car, wherein he had wraps that 
would have made him comfortable; third, that he 
took off his overcoat at one time during the night in 
order to give his wife the benefit of its warmth; and, 
fourth, that he wore inadequate clothing to meet the 
demands of the climate and the season. It does not 
seem needful to indulge in any extended comment on 
this branch of the case. Whatever force the facts 
above mentioned may rightfully have as evidence of 
negligence on the plaintiff’s part, we consider that 
none of them is of such a nature as would justify a 
court in declaring as a matter of law that plaintiff was 
negligent. Nor do all of said facts wafrant such a 
ruling. On those facts the question of plaintiff’s con- 
tributory negligence is one to be decided by the jury. 
It is only where the plaintiff’s own evidence, in a case 
like this, is of such a character as permits no other 
reasonable inference than that he was negligent, that 
the court may properly deny him the right to have 
the jury say whether or not his conduct comes up to 
the standard of ordinary care of the average man in 
the same circumstances. The learned trial judge was 
in error in taking the case from the jury. 





Contract—Pusiic Poricy—Sa.e or Pus- 
Lic Or FICE—PaYMENT ON ILLEGAL ContracT— 
Recovery.—The Supreme Court of Arkansas 
decides, in Edwards v. Randle, that a con- 
tract for a sale of the fixtures of a post office, 
in which the seller, who was then postmaster, 
agrees to resign and to use his influence to 
secure the appointment of the buyer to the 
office is against public policy, and that money 
paid under such a contract cannot be re- 
covered on refusal of the seller to perform. 
The court says: 


The transaction, taken all together, plainly shows 
that the sale and purchase of the office of postmaster 
was the main thing, and the cabinet furniture, fixt- 
ures, counters, and shelves, were mere convenience, 
of little or no value to any one except he were post- 
master. In fact, this is in effect admitted. Whether 
Cable should have been appointed deputy at once by 
appellant, or not until appellee’s appointment should 
be assured, we cannot say, and that really depends 
upon another fact—that is, when the appellee should 
begin to enjoy the ‘fees, for the appointment of Cable 
seems to have had some connection with that. It is rea- 
sonable to suppose that the fees should begin to be 
paid to appellee whenever his appointment should be 
assured, and not before, as stated by appellant. Be 
this as it may, the contract seems to have been an ex- 
ecuted one, so far as concerns anything the parties 
could do in the premises. Enough is shown, at a)l 
events, to convince the reasonable mind that the de- 
sire to rescind on the part of the appellee did not 
spring from any sentiment of repentance, but rather 
because of a failure, present or prospective, to obtain 
the object of his desires,—the office. ‘I'he contract, as 
explained by the pleadings and testimony, is an in- 
divisible one; that is to say, the lawful and the un- 
lawful parts cannot be separated, so as to enforce the 
one and annul the other. Looking at the transaction 
in the most favorable light, it is in contravention of 
public policy, simply because it is an effort to create 
a vacancy in a public office, and to fill that vacancy by 
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and through methods that the law cannot tolerate. 
The contract is therefore null and void throughout. 
In Edgerton v. Earl Brownlow,4H. L. Cas. 1-256 
(which is the leading English case on the subject), is 
to be found a most elaborate discussion of the sub- 
ject by the English circuit judges and the jurists of 
the house of lords, and, from the language of one of 
these in that case, Greenhood in his work on Public 
Policy (page 2) makes this statement, viz.: “By 
‘public policy’ is intended that principle of the law 
which holds that no subject can lawfully do that 
which has a tendency to be injurious to the public or 
against the public good, which may be termed the 
policy of the Jaw, or public policy in relation to the 
administratién of the law;” and, continuing, said: 
“The strength of any contract lies in the power of the 
promise to appeal to the courts of public justice for 
redress for its violation. The administration of jus- 
tice is maintained at the public expense. The courts 
will never, therefore, recognize any transaction 
which, in its object, operation, or tendency, is calcu- 
lated to be prejudicial to the public welfare.”’ We 
need not adopt this language in all its scope and bear- 
ing, for, as said by another, the rules of public policy 
must not be extended; for it is always to be kept in 
mind that persons have aright, prima facie, to con- 
tract, and therefore the objection to their contracts, 
that they contravene public policy, should be mani- 
festly against the publicgood. In Filson’s Trustees 
v. Himes, 5 Pa. St. 452, also reported in 47 Am. 
Dec. 422; it was held that ‘‘a promise to secure the re- 
moval of a post office and the appointment of one as 
postmaster is illegal, on the ground of public policy, 
and acontract founded on such promise is void;’’ 
and, further: “If any part of an indivisible promise, 
or any part of an indivisible consideration for a prom- 
ise, is illegal, the whole is void.’”’ Except as to the 
resignation of the incumbent, that case was very 
much like the one at bar. Fora list of cases on the 
subject, see Clippinger v. Hepbaugh, 40 Am. Dec. 
519, notes. 

As to whether money paid on an illegal contract 
will in any case be the subject of recovery back, and, 
if so, in what cases, see the case of Pickett v. School 
Dist. No. 1, 25 Wis. 551, where it was said by one of 
the judges (all agreeing, it seems): “Still, there 
seems ground for a distinction between contracts 
which are held to be against public policy merely on 
account of the personal relations of the contractor to 
the other parties in interest, and those which are void 
because the thing contracted for is itself against pub- 
lic policy. In the latter class the parties acquire no 
rights which can be enforced either in the courts of 
law or equity; but in the former, the thing contracted 
for being in itself lawful and beneficial, it would seem 
unjust to allow the party who may be entitled to 
avoid it, to accept and retain the benefit without com- 
pensation at all. And it is accordingly held, in all 
those cases where agents or trustees empowered to 
sell, attempt to purchase for their own benefit, not 
that the sales are absolutely void and pass no title, 
but that they may be avoided by the principal, who 
may have them set aside in equity. Story, Ag. note 
2, p. 246." ‘In such cases the tristee or agent, if the 
sale or contract were avoided, would get his money 
back. The principal could not take the money and 
avoid the sale also.”” See, also, Wiggins Ferry Co. v. 
Chicago & Alton Ry. Co., 73 Mo. 389. It is sufficient 
to say that the case at bar is one in which the contract 
is not void, or alleged to be void, on account of any 
peculiar relation which the parties to it occupy one 
to the other, but because the subject-matter of the 












contract, the thing itself contracted for, the dis; 
tion of the post office and the incumbency att 
is void. This court cannot lend its aid to 
party in respect to any claim or thing involved @ 
such a contract. The judgment is reversed, and th 







































cause dismissed. ave 
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HvusBaNnD AND WIFE—ALIENATION OF Hop a 
BAND’S AFFECTION—DISABILITIES OF CoveRT com 
uRE.—Whether a wife has, under modem @ — 
statutes, aright of action for the seduction or ¥ ‘on 
alienation of the affections of her husband, ell 
has been a controverted question, upon which - 
courts have disagreed. All of the recent and WH gutit 
important cases on the subject will be foundig @  durit 
31 Cent. L. J. 21, 23, 29, 32, 241; 33 Cent. LL a 
J. 202; 34 Cent. L. J. 171, 39 Cent. L. J. 399; with 
40 Cent. L. J. 44; 43 Cent. L. J. 118. The such 
Supreme Court A’ Pease See recently _ 
i 

considered a phase of the question in Smith rune 

v. Smith, holding that at common law a wile fore 
had a cause of action for the alienation of her 
: 4 t 

husband’s affection, but by reason of the dig — ie 
ability of coverture it remained in abeyance @ the sa 
and could not be prosecuted in her om ™ ae 
name, and that Shannon’s Code, § 4505, pre plaint 
viding that where a husband has deserted his J of lav 
family, the wife may prosecute in her name qm ™t™ 
mone! 

any action which he might have prosecuted, — a. 
and may sue in her name for any cause a the ti 
cruing subsequent to such desertion, does not @ ™*” 
enable a wife to sue for the alienation of her © one 
husband’s affections by the circulation of sliena 
false statements, which caused him to aban oe 
don her, where such statements were made @ ose 
before the abandonment. The court onyere there 
At common law, on account of the well-settled doc * pein 
trine of marital unity, the right of a married woman . = .. 
to prosecute an action in her own name for the re @ Salts 
dress of personal injuries was denied. The cause of . = Thes 
action for a personal injury to a married womal, @ Meunee 
whether committed before or after marriage, at com- _ port th 
mon law, belonged to her; but, on account of the dit er to pro 
ability of eoverture, she had no remedy, unless the busbar 
husband joined in bringing the suit for conformity. @ Atl R 
The right of action was hers; but, owing to the legal fie § omar 
tion of the unity of husband and wife, she could not” Y alienst 
assert it. “The husband and wife were treated as 006 — bs Mons 2. 
person, and marriage operated as a suspension in most © . @ ing he 
respects, of the legal existence of the latter. But mar  meems 
riage only suspended personal rights. It did not destroy damag. 
them, or transfer them all absolutely to the husband. 3 eonced 
While it was an absolute gift to him of her goods and earren 
chattels, it was only a qualified gift to him of her legal re 
choses in action, depending upon the condition that ) muthor 
he reduce them to possession during coverture, & only it 
otherwise, upon his death, they belonged to her.” P statute 
Bright, Husb. & Wife, pp. 34-86; Clancy, Mar. Wom ~ inhis y 
109; Reeve, Dom. Rel. (4th Ed.) 1; 2 Kent, Comm mb neti 
(11th Ed.) 116. Says Mr. Bishop: “It is commoa Pf Wife is 

doctrine, upon which the decisions in all the States g 








of the Union and of England are in harmony, that, om 
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- Aetion.” 


' with her husband in the suit. 
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| the death of the husband, the wife’s choses in action, 
~ pot reduced by him to possession, survive to her. 
' She takes them, not as his heir, personal representa- 
tive, or administratrix, but they revert to her in her 


own right. 


And we have seen,” says the author, 
“that this doctrine applies as well to the wife’s post- 
puptial choses in action as to her antenuptial ones.” 
Bish. Mar. Wom. §171. Itis well settled that torts 
committed upon a married woman are comprehended 
within the definition of the term ‘“‘choses in action.” 
People v. Tioga Common Pleas, 19 Wend. 78, 74; 


> Berger v. Jacobs, 21 Mich. 215; Railroad Co. v. Dunn, 


#2 Ill. 260; 3Am. & Eng. Enc. Law, tit. “Chose in 
Says Mr. Reeves, in his work on Domestic 
Relations (page 87): “Although the husband is 
entitled to all the property which the wife acquires 
during coverture, yet, if damages be claimed for an 


' injury to her person or reputation during coverture, 


those damages belong to her, and she must be joined 
When damages for 
such an injury are collected, they belong to the hus- 
band; but, in case of his death before they are re- 
duce’ to pcssession, they survive to the wife in the 
same manner as if the injury had been received be- 
fore marriage.” Says Mr. Bishop: “If she (the 
wife) is slandered, or an assault and battery is com- 
mitted upon her, or any trespass og actionable wrong, 
she may, on becoming discovert, sue the wrongdoer, 
the same as though she had been sole when she re- 
ceived the injury, though, if the suit is brought in 
the lifetime of her husband, he must be made a party 


’ plaintiff with her, in consequence of the general rule 
_ of law which places the wife under the protection of 


- 


' covert in her own name. 


| prosecuted by her as a feme sole. 
Mass. 99; Lodge v. Hamilton, 2 Serg. & R. 491; Postle- 


herhusband. When the result of the wrong becomes 


* money, in the form of damages paid by the wrongdoer, 


the wife, though she can receive, cannot hold, it, and 
the title glides to the husband, making the money 
his.” Bish. Mar. Wom. § 705. So that it is plain, at 
common law, a married woman had a cause of action 
against a party who wrongfully enticed away or 
ilienated the affections of her husband, but, by rea- 
son of the disability of coverture, that right remained 
in abeyance, and could not be prosecuted by the feme 
If the husband died, or 
there was an absolute divorce, the right of action re- 
mained the property of the wife, and might be 
Legg v. Legg, 8 


Waite v. Postlewaite (Ind. App.), 28 N. E. Rep. 99. 
These positions, however, are controverted by 


' counsel for plaintiff, and authorities are cited to sup- 


_ Port the contention that a married woman has a right 


_ to prosecute such an action without joinder of her 


f husband. The case of Foot v. Card, 58 Conn. 4, 18 


Atl. Rep. 1027, does broadly hold that a married 
Woman, independently of any statute may sue for the 
ilienation and loss of her husband’s conjugal affec- 
tions and society, in her own name, and without join- 
ing her husband as co-plaintiff; and the decision 


| Seems to have been rested upon the ground that the 
» damages belong solely to the wife. But it must be 
» needed that this case is out of line with the great 
» Surrent of authority, and is not supported by sound 


| legal reasoning. According to the great weight of 


| Mithority, the wife can maintain such an action 
5 nly in jurisdictions where there 
/ Matute. Says Mr. Cooley, in discussing this subject 


is an enabling 


it his work on Torts: ‘We see no-reason why such 


_ Maetion cannot be supported where, by statute, the 
BS Wife is allowed to sue ‘for personal wrongs suffered 
) byher.’” Cooley, Torts, 227. In Bennett y. Bennett, 
| HEN. Y. 584, 23 N. E. Rep. 17, the wife was permitted 





to prosecute the action in her own name, under the 
Code of Civil Procedure (section 450), which provided 
that a ‘“‘married woman appears, prosecutes, or de- 
tends in an action or special proceeding, alone, or 
joined with other parties as if she were single.”’ 
Westlake v. Westlake, 34 Ohio St. 621, was an action of 
slander by the wife, in which it was held that the 
suit might be maintained, under a statute of Ohio 
conferring on the wife “all rights in action” which 
have “grown out of a violation of any of her personal 
rights.”” In Seaver v. Adams (N. H. 19 Atl. Rep. 776, 
it was held that, under the statute of New Hampshire, 
enacting that a married woman may sue in all mat- 
ters in law or equity for any wrong done her, this ac- 
tion may be maintained. The court remarked that 
“the only reason why the wife formerly could not 
maintain an action for the alienation of her husband’s 
affections was the barbarous common-law fiction that 
her legal existence became suspended during the 
marriage, and became merged into his, which long 
ceased to obtainin this jurisdiction. There remains 
now no other semblance of a reason, in principle 
why such an action may not be maintained here.” 
There is another class of cases which hold that one 
who entices away a husband is not liable in damages 
to the wife for the loss of his society and support, 
either at common law or under a statute giving her a 
right of action for injury to person or character. 
Such are the cases of Duffies v. Duffies, 76 Wis. 374, 
45 N. W. Rep. 522; Mehrhoff v. Mehrhoff, 26 Fed. 
Rep. 18; Doe v. Roe, 82 Me. 503, 20 Atl. Rep. 83. There 
can be no doubt, however, that the great preponder- 
ance of authority holds that at common law the wife 
had such a right of action, but was without remedy 
to assert it, and that it may be prosecuted in all juris- 
dictions where by statute the wife is clothed with the 
powers of a feme sole. 

It is insisted by counsel for plaintiff that there is 
such enabling statute in the State of Tennessee, and 
we are cited to section 4505, Shannon’s Code, which 
provides, viz.: “Where a husband has deserted his 
family, the wife may prosecute or defend in her name 
any action which he might have prosecuted or de- 
fended; she may also sue and be sued in her own 
name for any cause of action accruing subsequently 
to such desertion.”? At common law a deserted wife 
had no power to prosecute in her own name such 
causes of action. It was only in case of absolute di- 
vorce, or the death of the husband, that she could 
prosecute a right of action accruing tu her during the 
coverture. This statute enables a deserted wife to 
prosecute an action, but under two limitations, to- 
wit: First. She must prosecute it in his name, if it is 
an action which he might have prosecuted. This 
paragraph of the statute bears no relevancy to the 
present action, since it is not prosecuted in the hus- 
band’s name. Secondly. Under this statute her right 
to sue in her own name is restricted to such causes of 
action as accrue subsequently to such desertion. The 
declaration in this case shows that the slanderous 
words which, it is alleged, caused the estrangement 
of the husband and the loss of his consortium, were 
spoken prior to'the desertion. The case of Hester v. 
Hester, 88 Tenn. 270, 12S. W. Rep. 446, was a suit by 
a deserted wife to recover damages from the defend- 
ant “for falsely and maliciously attempting to ruin 
her character, and for separating her and her hus- 
band.” It appeared in that case that some of the 
causes of action accrued prior tothe desertion and 
others subsequently thereto. The court held that, 
under the statute, the wife was limited to the causes 
of action accruing subsequently to the desertion, al- 
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though acts occurring prior thereto might be looked 
to on the question of damages, if shown to have been 
apart ofthe plan alleged in the declaration. It ap- 
pearing, therefore, that no cause of action is alleged 
in the declaration to have accrued subsequently to the 
desertion, the demurrer was properly sustained, and 
the judgment is affirmed. 








THE POLICE POWER. 


§ 1. Defined.—The police power is the in- 
herent and plenary power of a State or gov- 
ernment to prescribe regulations to preserve 
and promote the public safety, health and 
morals, and to prohibit all things hurtful to 
the comfort and welfare of society. 

§ 2. Where Vested.—The power of regu- 
lating the police of a government is vested in 
the legislature.' The power to regulate the 
internal police of the several States is vested 
exclusively in the legislatures thereof, but 
congress may enact police regulations, not 
only in the exercise of jurisdiction over the 
territories under its control, but as incidental 
to other powers falling within the scope of 
federal legislation.? Power may also be del- 
egated by the legislatures to municipal cor- 
porations to enact ordinances for the preser- 
vation of the peace, the suppression of 
nuisances and the like within the corporate 
limits. The question, whether a particular 
ordinance falls within the scope of the power 
thus granted is a judicial one.* 

§ 3. Scope of Power.—The police power is the 
legal manifestation of that socialism’ which, 
deny it as some may, underlies the entire 
conception of an enlightened form of govern- 
ment. It includes everything essential to 
the preservation and promotion of the public 
safety and welfare, and justifies the enact- 
ment of regulations restraining or interfering 
with the exercise of even guarantied private 
rights, when the public interests demand it.® 
Guaranties of private rights are not de- 
signed to interfere with the legislative power 


1 Escanaba v. Chicago, 107 U. S. 678, 683. 

2 Head-money Cases, 112 U. S. 580; Jn re Rapier, 
143 Jb. 110; Fong Yue Ting v. U. S., 149 Jb. 698. 

8 Shafer v. Mumma, 17 Md. 331; Commissioners v. 
Hovey, 74 Jb. 262; Com. v. Bennett, 108 Mass. 217; 
Davis v. State, 2 Tex. App. 425. 

4 State v. Mott, 61 Md. 297; State v. Rowe, 72 Jb. 
548; Tugman v. Chicago, 78 Tll. 405. 

5 Not to be confounded with communism. 

6 Mugler v. Kansas, 123 U. S. 623, 664-665; Com. v. 
Alger, 7 Cush. 53, 86; State v. Schlemmer, 42 La. 
Ann. 1166; State v. Aiken, 42S. C. Rep. 421. 





















of regulating the police of a government 
And herein lies the significance of a forge 
operating under conditions of peace, 
tioned by law as well as morals, more pot 























than strikes and all the engines of violeng § 5 
in affording safety and protection againg lice f 
wrong that would entrench itself beh —— Tatior 
vested rights—of an attribute of government jm What 
that may, in course of time, serve to bring Me sance 
about a peaceable and happy solution of dang 
great social problems involved in the relation _ ways 
of labor and capital. The man who woulj ™ thet 
use his property, his right to barter, to com” lic hi 
tract, to engage in enterprises or employ his ‘ade 
means in such manner as to hurt others, cay of th 
be far more effectively reached by wise legix and 
lation, firmly enforced, than by strikes and @ press! 
unlawful violence. house 
§ 4. Question of ‘‘Reasonableness."—™ $6 
Whether or not an act falls within the scope @ ing i 
of the police power is a judicial question jm thoriz 
This inquiry arises, when the constitutionak has be 
ity of an enactment interfering with some @  ¢0! 
guarantied private right is referable to the # proce: 
exercise of the police power, 7. e., when the # the o 
enactment is justifiable solely as a manifests @ ment 
tion of the police power. In order to justify of va 
legislative interference in such cases, it must distur 
appear that the interests of the public ger @ nuisal 
erally require such interference, and that the # must : 
means adopted are reasonably necessary for @ proce 
the accomplishment of the purpose. Thatis” 
the test of constitutionality. It is sometimes 9 Yie 
said, that a police regulation may be declared Steele, 
toe od a F Jacobs, 
unconstitutional if unreasonable. But is not Toledo 
this statement radically wrong? No enath @ Mad. 56 
ment can be declared invalid merely because # Hodge: 
4 3 : me Vie 
it is unjust or unreasonable. In order tom @ 9,4... 
peach any act of the legislature for unconst* @ Ind. 15 
tionality, it must be shown to violate some ~~ 
specific constitutional provision.* How cal” ke 
there be an exception, where the act is a pe i &, 
lice regulation, the right to prescribe which @ Tel. Co 
. ‘ = ot bicy« 
transcends so many other rights? In prob Ma. 959 
ably every instance, where a supposed poli street p 
regulation was declared invalid because “ 4 “hae 
reasonable,’’ it will be found that it was cy te 
enactment which, under the mere guise @@ Ca, 
police regulation and assertion of poliee@ s Da 
power, violated some constitutional guaran @ 4 i 
generally that in relation to ‘‘due process® < tana, 13 
7 Barbier v. Sonnolly, 113 U. 8. 27, 31. op 
8 Whittington v. Polk, 1 Harr. & Johns. 286, 2M St. 186. 
People v. West, 106 N. Y. 293; Hedderich v. State; ® Po) 






Ind. 564; People v. Mahoney, 13 Mich. 481, 501. 
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4 jaw.’? The power to declare municipal or- 
dinances invalid, if unreasonable, rests upon 
' special grounds not applicable to State or 
" federal statutes.! 

§ 5. Public Safety and Welfare.—The po- 
lice power extends to the enactment of regu- 
lations for the prohibition or suppression of 
whatever may be regarced asa public nui- 













sance'—the suppression or regulation of 

dangerous buildings,” the regulation of rail- 

_ ways and other means of public conveyance,” 

the regulation of the use of streets and pub- 

lic highways,'* the restriction of objectionable 

loy his trades to certain localities,” the confinement 
rs, cay fj of the insane and the restraint of vagrant 
e legis. and disorderly persons, as well as the sup-- 
ces and pression of obscene publications, disorderly 


houses, lotteries and gift enterprises." 

§6. Summary Proceedings.—A proceed- 
ing in equity, without trial by jury, is au- 
thorized to abate a public nuisance.!” But it 
has been held that property cannot be seized 
or confiscated without son:e form of judicial 
procedure.'"* Summary proceedings, without 
the ordinary forms of prosecution by indict- 
" ment and trial by jury, are authorized in cases 
of vagrant and disorderly persons, persons 
disturbing the public peace and guilty of a 
nuisance or the like offenses. But there 
must always be some regular form of judicial 
proceeding.” So, in order to justify the 


§Yick Wo v. Hopkins, 118 U. S. 356; Lawton v. 
Steele, 152 7b. 183; In re Sing, 48 Fed. Rep. 359; In re 
Jacobs, 98 N. Y. 98; People v. Gillson, 109 Jb. 389; 
Toledo vy. Jacksonville, 67 Ill.87; Long v. State, 74 
Md. 565; State v. Dering, 84 Wis. 585; Ex parte 
_ Hodges, 87 Cal. 162. 

' Yick Wo v. Hopkins, 118 U. S. 356, 871; Mayor v. 
_ Radecke, 49 Md. 217; Coal-float v. Jeffersonville, 112 
Ind. 15. 

0 Lawton v. Steele, 152 U. S. 183, 186. 

® People v. D’Oench, 111 N. Y. 359. 

8 New York R. R. v. Bristol, 151 U. S. 556. 

4 E. g., prohibition of overhead wires. American 
_ Tel. Co. v. Hess, 125 N. Y.641. Prohibition of the use 
Ot bicycles on certain roads. Twilley v. Perkins, 77 
Md. 252; State v. Yopp, 97 N. C. 477. Prohibition of 
street parades. Dunne v. People, 94 Ill. 120, 140-141. 
' §Slaughter-house Cases, 16 Wall. 36; Barbier y. 
» Connelly, 113 U. S. 27; Soon Hing v. Crowley, Ib. 703. | 

% Stone v. Mississippi, 101 U. S. 814. 

@ Carleton v. Rugg, 149 Mass. 550. 

% Darst v. People, 51 Ill. 286; Miller v. Burch, 32 
Tex. 208. 
| * Callan v. Wilson, 127 U. 8.540; Natal v. Louis- 
_ lana, 139 7b. 621; Shafer v. Mumma, 17 Md. 331; State 
¥. Glenn, 54 Jd. 572; Byers v. Com., 42 Pa. St. 89; 
os" Astoria, 13 Or. 548; Inwood ¥. State, 42 Ohio 
* Portland v. Bangor, 65 Me. 120. 








commitment of one as insane to an asylum, 
there must be a regular judicial proceeding.”! 

§ 7. Religious Liberty.—Statutes requiring 
the observance of Sunday asa day of rest 
from ordinary labor and business,” and stat- 
utes punishing blasphemy” and bigamy,™ 
have been sustained as valid police regula- 
tions, not in conflict with constitutional guar- 
anties of religious freedom. 

§ 8. Personal Liberty.—Within limits not 
well defined, the police power extends to the 
enactment of restraints upon individuals from 
doing acts apparently injurious only to them- 
selves. Thus, a provision against smoking 
opium has been upheld as not violative of any 
constitutional guaranty of personal freedom.” 
On the other hand, a general prohibition of 
drunkenness was held invalid as being an 
‘‘invasion of the inalienable rights of the citi- 
zen.’’*> Whatever may be the proper view of 
the policy of this kind of legislation, it would 
seem to be rather difficult, in most instances, 
to point out some specific constitutional guar- 
anty with which it conflicts—and that is al- 
ways the test to be applied, when the question 
of unconstitutionality is raised. A statute 
may be unreasonable and unjust, and yet not 
violate or contravene any constitutional guar- 
anty or limitation of legislative powers. The 
idea of punishing a man for inflicting an in- 
jury upon himself is not at all a modern in- 
vention. It has found very early expression 
in the maxim, Vita et membra sent in manu 
regis. The case of ‘‘one Wright, a young, 
strong and lustie rogue,’’ who was punished 
by Lord Coke for maiming himself, is familiar 
to most of us.” Self-mayhem is equally pun- 
ishable with mayhem of another; and self- 
murder is a common-law felony. Abortive 

21 State v. Billings, 55 Minn. 467; In re Wellman, 3 
Kans. App. 100. 

2 Soon Hing v. Crowley, 113 U. 8. 703, 710; Com. 
v. Colton, 8 Gray, 488; Com. v. Has, 122 Mass. 400; 
Specht v. Com., 8 Pa. St. 312; Lindenmuller v. People, 
83 Barb. 548; Judefind v. State, 78 Md. 510; People v. 
Bellet, 99 Mich. 151; Frolickstein v. Mayor, 40 Ala. 
725; St. Joseph v. Elliott, 47 Mo. App. 418; Hz parte 
Sundstrom, 22 Tex. App. 133. State statutes forbid- 
ding the running of railway freight trains are valid. 
Remington v. Georgia, 163 U. 8. 299. 

23 Bells’ Case, 6 City Hall Rec. 38; Com. v. Knee- 
land, 20 Pick. 206; People v. Ruggles, 8 Johns. 290; 
State v. Chandler, 2 Harr. (Del.) 553. 

2% Reynolds y. U. S., 98 U. S. 145; Murphy v. Ram- 
sey, 114 Jb. 15; Davis v. Beason, 133 Ib. 338; Mormon 
Church v. U. S., 136-Zb. 1. ; 
2% Ah Lim v. Terr., 1 Wash. St. 156. 


2% St. Joseph v. Harris, 59 Mo. App. 122. 
27 Co. Litt. 127. 
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attempts at either are punishable as common- 
law misdemeanors. The right to punish a 
man for taking a highly poisonous drug, the 
operation of which is speedily fatal, is un- 
doubted. There is fair ground for the argu- 
ment, that the prohibition of the use of drugs 
and liquors, the operation of which is ‘‘slow 
but sure,’’ is a matter of legislative judgment, 
rather than of legislative power—a question 
of policy, in other words, rather than a ques- 
of constitutionality. Every intendment must 
be made in support ofa legislative enact« 
ment.* Ifa party asserts that a statute un- 
der which he is proceeded against is uncon- 
stitutional, it devolves upon him to show this, 
by establishing a clear conflict between the 
statute and some particular provision of the 
constitution which he must point out. A 
broad statement that the statute conflicts 
with his ‘‘inalienable rights’’ would not well 
answer. 

§ 9. Other Protective Provisions.—Under 
the head of ‘‘public safety and welfare,’’ the 
police power further extends to the enactment 
of inspection laws,” laws for the preservation 
of game and fish,” laws regulating charges 
and prices of common carriers and business 
concerns affected with a public interest, 
laws regulating sales of goods,” hours of 
labor,® safety of employees,* laws protecting 
religious meetings and gatherings,” educa- 
tional institutions, as well as mercantile and 
other business interests.” 

§ 10. Public Health.—The police power 
extends to the enactment of all suitable regu- 
lations for the protection and preservation of 
the public health and the interdiction of 
everything injurious thereto, and the legis- 
lature cannot divest itself of this right by 
contract. It extends to the enactment of 

% Fletcher v. Peck, 6 Cranch, 87, 128; U. 8S. v. 
Coombs, 12 Pet. 75; Grenada v. Brown, 112 U. S. 261; 
Roosevelt v. Goddard, 52 Barb. 533, 545; Fell v. State, 
42 Md. 71, 89. 

29 Turner v. Maryland, 107 U. S. 88; Pittsburg Coal 
Co. v. Louisiana, 156 Jb. 590. 

80 Lawton v. Steele, 152 U. S. 183; Com. v. Gilbert, 
160 Mass. 157; Bittenhaus v. Johnston, 92 Wis. 588. 

81 Budd v. New York, 143 U. S. 517. 

82 Mangan v. State, 76 Ala. 60. 

88 Soon Hing v. Crowley, 118 U. 8S. 708, 710; Com. 
v. Hamilton, 120 Mass. 383. 

% Com. v. Bownell, 8 Phila. 534. 

35 Myers v. Baker, 120 III. 567. 

% State v. Barringer, 110 N. C. 525. 

37 People v. 2 Caunen, 189 N. Y. 82; State vy. Kings- 
ley, 108 Mo. 

38 Seances Co. v. Hyde Park, nee U. S. 659; Butch- 
ers’ Co. v. Crescent Co., 111 1b. 7 





quarantine regulations,” regulations as t 
the manufacture and sale of articles 
food,” including provisions tending to sq 
cure their wholesomeness and purity when 
supplied to the public,” regulations as to ¢ “ 
removal of dead animals,” of re 
and offal,” as to preserving the purity ot 
water supplies,“ as to the prohibition and_ 
suppression of anything in the nature of 
nuisance or menace to health, and, to 
end, the use of private property may be Te 
stricted or interfered with.“ The power” 
further extends to the regulation of burials 
and burial places,“ the removal to hospitals” 
or otherwise of persons afflicted with con: 
tagious or infectious diseases, the exclusion, — 
destruction or removal of diseased cattle,* 
the prohibition or restraint of traffic in a 
sonous or dangerous drugs.“ 

§ 11. Regulation of Occupations.—In the 


exercise of the police power, the State may | 


restrain or altogether prohibit trades or o 
cupations which are dangerous or injurious” 
to the public, regulate or prohibit the em 
ployment of persons in occupations specially” 
dangerous or hurtful to, or improper for,” 
them, on account of age, sex or the like, and” 
may prescribe the qualifications for the exer” 
cise of professions and callings affecting the 
safety of the public, especially those requit ~ 
ing learning, skill or technical training, such | 


39 Minneapolis v. Milner, 57 Fed. Rep. 276; Trainy. — 
Boston, 144 Mass. 523; Harrison v. Mayor, 1 Gill, 
40 Powell v. Pennsylvania, 127 U. S. 678; Walker¥. © 
Pennsylvania, Jb. 699; Plumley v. Massachusetts, 15 ~ 
Ib. 461 (oleomargarine cases). a 

41 Com. v. Waite, 11 Allen, 264; Com. v. Carter, 18” 
Mass. 12; State v. Campbell, 64 N. H. 402; State ¥. — 
Smyth, 14 R. I. 100; Johnson v. Simonton, 43.Cah— 
242 (‘‘swill-milk” ordinance); Stolz v. Thompson, # 
Minn. 271 (adulteration of baking powder); Deems — 
v. Mayor, 80 Md. 164 (destruction of impure milk). ~ 
42 National Fertilizer Co. v. Lambert, 48 Fed. Rep. 
458. } 

43 Boehm v. Mayor, 61 Md. 259. 

44 State v. Walker, 44 N. J. L. 88. 

4 E.g., prohibiting the keeping of swine ina 
Com. v. Patch, 97 Mass. 221. Prohibiting the cultive 
tion of riceinacity. Green v. Mayor,6 Ga. 1. Requit” 
ing the suppression of wells on private premiseh™ 
State v. Schlemmer, 42 La. Ann. 1166. oa 

46 Inre Wong Yung Quy, 2 Fed. Rep. 624; Bi 
Church v. Mayor, 5 Cow. 538; Coates vy. Mayor, Te | 
585; Sohler v. Trinity Church, 109 Mass. 1; Woodlawa 
Cemetery v. Everett, 118 Jb. 354; Kincaid’s App 6 
Pa. St. 411; Craig v. First Church, 88 7b. 42. 

47 Railroad Co. v. Husen, 95 U. S. 465, 471. 

48 Missouri v. Finley, 88 Kans. 550; Newark 
Hunt, 50 N. J. L. 308. 

# E.g.,opium. State v. Ah Chew, 16 Nev. 70. 
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' a3 medicine and surgery,” dentistry,” phar- 
macy and vending drugs,” plumbing,® loco- 
| motive engineering.“ Legislation may apply 
- tocertain particular occupations or kinds of 
business, provided it affects equally all per- 
gons engaged therein.” 

§ 12. Intoxicating Liquors.—Statutes reg- 
ulating, restraining or altogether prohibiting 
the traffic in, or manufacture of, intoxicating 
liquors, fall within the police power of the 
States. By the great preponderance of the 













power authorities, ‘‘local option’’ laws, leaving it 
ariale | to counties or other districts of a State to 
pitals determine, by popular vote, whether or not 
| Cos liquor may be sold within their boundaries, 
usion, are upheld as not liable to the objection of 
ttle,® amounting to a delegation of legislative 
1 pole powers.” Against somewhat similar objec- 
| tions the courts have declared valid a statute 
n the” authorizing municipal volice authorities to 
may require drinking places to be temporarily 
x = closed when,in their judgment, the public 
wi peace and tranquillity required it, and au- 
a thorizing the superintendent of an orphanage 
cially to prohibit the manufacture of spirituous 
for, liquors within three miles from the institu- 
" and tion.” The courts have also declared valid 
ae as police regulations municipal ordinances 
8 the restricting or prohibiting the sale of intoxi- 
qui “@ cating liquors within the municipal bounds.” 
such § 18. Regulations as to Minors.—The con- 
stitutionality of statutes as to the care and 
rain Vv. 
11, 26 ® Dent v. West Virginia, 129 U. S. 114; Eastman v. 
Iker ¥. State, 109 Ind. 278; Williams v. People, 121 Ill. 84; 
ts, 155 Com. v. Phippin, 70 Mich. 6; Hewitt v. Charrier, 16 
3 Pick. 353; People v. Hasbrouck, 11 Utah, 299. 
er, 182 5. Wilkins v. State, 113 Ind. 514. 
ate ¥. 4 ® State v. Forcier, 65 N. H. 42; State v. Heineman, 
3. Cah 8 Wis. 253. 
son, 44 8 People v. Warden, 144 N. Y. 529; Singer v. State, 
Dems MH 72 Md. 464. 
Ik). © % Smith v. Alabama, 124 U. S. 465. 
1. Rep. % Robertson v. People, 20 Colo. 279. 


% Mugler v. Kansas, 123 U. S. 623; Bowman v. Chi- 
cago R. R., 125 Jb. 465; Kidd v. Pearson, 128 Jb. 1; 
Crowley v. Christensen, 137 7b. 86; Tragesser v. Gray, 
1 Md. 25. Held, that the State may assume entire con- 
ultiver ; rol and management ofthe dispensing of liquor. 
equie HE State v. Aiken, 42 S. C. 222. 
ae Weil v. Calhoun, 25 Fed. Rep. 865; Fell v. State,. 

_@ #Md. 71; State v. Pond, 93 Mo. 606; Com. v. Bennett, 

108 Mass. 27; Gordon v. State, 46 Ohio St. 607; Feek 
Y. Bloomingdale, 82 Mich. 393; Savage v. Com., 84 Va. 
619; Gloversville vy. Howard, 70 N. Y. 287; State vy. 
oy Pleas, 36 N. J. L. 72; Locke’s App., 72 Pa. 

» 491, 

® State v. Strauss, 49 Md. 288, 290-291. 

® State v. Barringer, 110 N. C. 525, 529. 
aga v. Clark, 28 N. H. 178; State v. Freeman, 38 


a city. 








‘protection of minors has been universally 
upheld. Statutes authorizing the commit- 
ment upon summary proceedings to reforma- 
tories and juvenile institutions for care and 
guardianship are valid, the object being, not 
punishment, but moral training.“ It falls 
within the exercise of the police power of the 
States to enact statutes prohibiting the sale 
of liquor to minors, with or without the 
parental consent ,” regulating the kinds of 
employment® and hours of labor“ of minors, 
and prohibiting their admission to certain 
places, e. g., saloons.™ 

§ 14. Licenses and Taxes.—The States 
may require licenses and impose taxes in the 
matter of traffic conducted within their terri- 
tory subject to the following limitations: 1. 
No State may, without the censent of con- 
gress, lay any imposts or duties on imports 
or exports, except what may be absolutely 
necessary for executing its inspection laws, 
nor lay any duty on tonnage. 2. The 
State taxation may not interfere with inter- 
state commerce. 3. No discrimination may 
be made against citizens of other States. 

§ 15. Interstate Commerce.—The negotia- 
tion of sales of goods which are in one State 
for the purpose of introducing them into an- 
other is interstate commerce.” But when 
goods are sent to one State from another for 
sale, or in consequence of a sale, they be- 
come part of its general property and ame- 
nable to its laws, provided no discrimination 
be made against them as goods from another 
State and that they be not taxed by reason 
of being brought from another State, but 
taxed only in the usual way as other goods 
are; and a license may be required of ped- 
dlers of goods brought from another State, 
provided no discrimination be made between 
residents or products of the taxing State and 

61 Ex parte Crouse, 4 Whart. 9; Roth v. House of 
Refuge, 31 Md. 329; In re Ferrier, 103 Ill. 367; McLean 
v. Humphreys, 104 7b. 378; Jarrard v. State, 116 Ind. 
98; Farnham v. Pierce, 141 Mass. 203; In re Donohue, 
52 How. Pr. 251, 1 Abb. New Cas. 1; Milwaukee 
School v. Supervisors, 40 Wis. 328; Prescott v. State, 
19 Ohio St. 184; House of Refuge v. Ryan, 37 Jb. 197; 
Ex parte Ah Peen, 51 Cal. 280; Hx parte Liddell, 98 
Ib. 688; Reynolds v. Howe, 51 Conn. 473; Whalen v. 
Olmstead, 61 Ib. 273. 

@ State v. Clottu, 33 Ind. 409; State v. Lawrence, 97 
N. C, 492. 

6 People v. Ewer, 141 N. Y. 129. 

Com. v. Hamilton, 120 Mass. 383. 

6 State v. Austin, 114 N. C. 855. 


6 Const. U. S., art. 1,§ 10. 
& Robbins y. Shelby District, 120 U. 8. 489, 497. 





CENTRAL LAW JOURNAL. 








other States. Acts conceded to be regula- 
tions of interstate commerce, yet local in 
their character, may be sustained by reason 
of the absence of congressional legislation in 
relation thereto,” and the mere taxation of 
property engaged in foreign or interstate 
commerce is not forbidden.” Intoxicating 
liquors taken into any State or territory are 
expressly made subject to the laws thereof, 
enacted in the exercise of its police powers 
upon their arrival, not exempting original 
packages.” 
Lewis HocHHEIMER. 


6 Emmert v. Missouri, 156 U. S. 296. 

69 Gulf Railway v. Hefley, 158 U.S. 98. 

7 Erie R. R. v. Pennsylvania, 158 U. S. 431; State v. 
Appleganth, 81 Md. 293. 

71 Act of Aug. 8th, 1890, 1 Suppl. U. S. Rev. Stats. 
179. 








INJUNCTION — ABATEMENT OF A PUBLIC 
NUISANCE—PREVENTION OF CRIME. 


STATE v. PATTERSON. 


Court of Civil Appeals of Texas, October 7, 1896. 


1. Where the State, through its proper officer, seeks 
the jurisdiction of a court of equity to abate by in- 
junction a public nuisance, it must show that such 
nuisance is an injury to the property or civil rights of 
the public at large, which it is his duty, as the agent 
of the public, to prevent. 

2. That the law against gambling is not observed or 
enforced is no ground for the interposition of a court 
of equity, to restrain the commission of the offense of 
keeping a common gambling house. 

1 Rehearing denied. 

NEILL, J.: The State of Texas, through the 
district attorney of the thirty-fourth judicial 
district, procured the issuance ofa writ of in- 
junction which, upon hearing, was dissolved, 
upon the ground that the bill therefor disclosed 
no such equities as entitled her to a perpetuation 
of the injunction. The third count of the bill 
upon which the State now relies is, in substance, 
as follows: On the Ist day of May, 1895, the de- 
fendant J.J. Taylor had the management and 
control of certain premises in the city of El Paso, 
Tex., known as the “Gem Building.” That 
about said date he leased and rented, and has 
ever since leased and rented, and now leases and 
rents, said premises to one Ben M. Patterson and 
one Sam Burris, who, ever since May 1, 1895, 
have rented, and do now rent, said premises, and 
hold them under the said Taylor. That on the 
1st day of May, 1895, the defendant Ben M. Pat- 
terson and the defendant Sam Burris, acting to- 
gether, for themselves, personally and by and 
through their agents, employees, and servants, 
operated a public and common gambling house 
at and in the premises so rented by said Patter- 





son and Burris; that ever since said Ist day, 
May, andon each and every day since then, 
cept on Sundays, the said Ben M. Patterson ang ~ 
Sam Burris personally, and through and by their _ 
agents, employees, and servants, and mom ~ 
especially the said defendants John Brennan, © 
Dan Dougherty, Jim Beverly, Phil Baker, Frank ~ 
Gray, Curly Bill, Jim Brewster, Dave Pegg, Phi] 
Romin, Dad Russ, Grisly Jim, Chas. Baker, A,@, 
Culver, Geo. Gregory, Will Fry, Rily Hague, Bob 
Nix, and Ed Vecque, have conducted, kept, and 4 
maintained at said place a public and common — 
gaming house, at which the games of a 
roulette, craps, and other games prohibited by 
law are played and dealt, and at which bunks © 
and tables prohibited by law are kept and ex. — 
hibited for the purpose of gaming, and to which © 
persons are permitted to resort for the purpose of — 
gambling, and to which persons do actually re- 
sort for such purpose. That said house is so con- 
ducted as a public gambling house, and a house 
to which persons resort for the purpose of gam- 
bling, with the knowledge and consent of the de. 
fendant J. J. Taylor. That the place is frequented — 
by a large number of vagrants, men who have no 
visible means of support, and who make no ef- 
fort to obtain a livelihood by honest employment, 
professional gamblers, and other idle and vicious — 
fellows, who are permitted to hang around said 
place, inciting to and promoting idleness, thrift- 
lessness, vice, and corrupt practices. That Ben 
Patterson and Sam Burris personally, and their — 
agents, employees, and servants, have permitted, 
kept, and maintained this place as a common and 
a public gambling house, and one to which they 
permit persons to resort for the purpose of gam- — 
bling, and to which persons do actually resort for 
such purpose, in open and willful disregard and- 
violation of the laws of the State of Texas, and in 
contempt and disregard of and injury to the 
morals, welfare, and decency of the community. 
That the maintenance of said gaming house isin © 
violation of the laws of the State of Texas and — 
rights and privileges of the citizens of El Paso, © 
where it is situated. That it greatly inconvenl- 
ences, annoys, and injures plaintiff and the peo- ~ 
ple of the city of El Paso. That it is a common 
public nuisance, and, unless it is abated by in- 
junction, the plaintiff will suffer irreparable in- 
jury, as she has no adequate remedy atlaw. The 
bill closes with a prayer for a temporary writ of 
injunction restraining J. J. Taylor from renting 
said house, or any part of it, to Ben M | 
Patterson and Sam Burris, either of them, 
or to any one else, as a place for play-~ 
ing, keeping, dealing or exhibiting any game” 
prohibited by law, and from permitting any” 
person or persons to deal, play, keep, or eX ~ 
hibit for the purpose of gaming at or about said 
premises any of the games prohibited by law; 
and to restrain Ben M. Patterson and Sam Burris, 
and each and every one of the above-named dé ~ 
fendants, from keeping, conducting, or maintain- — 
ing said gaming house at or about said premises; 
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and from permitting persons from playing, deal- 
ing, keeping, or exhibiting for the purpose of 
, ng, any table, bunk, or gambling device of 
any description whatsoever, for themselves, or 

for any other person, at or aboutsaid Gem Build- 
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e ing, or in any part of said premises. 
If, as urged by counsel for appellees and held 
g, Phil by the trial judge, there are no equities in this 
1 A. Og pill entitling the appellant to the relief prayed 
1e, Bob for, it will not be necessary for us to inquire 
pt, and whether the district attorney was authorized, in 
ymmon the name of the State, to institute this proceed- 
f faro, ing, or verify the matters stated in the bill by his 
ted by own affidavit; for, in that event, such inquiries 
bunks © would be of no importance. We will therefore 
nd ex. consider first the merits of appellant’s bill of in- 
which | junction. Before entering upon this considera- 
pose of tion, we will remark that when a State appears 
ly re. before a judicial tribunal, thoughit may be a 
30 COn- creature of her sovereign authority, she appears 
| house as asuitor, and notin her sovereign capacity, 
f gam- and, as any other litigant, can only invoke such 
the de. powers and jurisdiction as she has by her con- 
uented stitution and laws conferred upon the court be- 
ave no fore whom she has brought her action. For 
no ef- courts to recognize her in any other attitude, or 
yment, draw a distinction in her favor against the hum- 
vicious — blest individual who appears before them, would 
d said ~ be to stultify themselves, and subject their judges 
thrift- tothe condemnation of the laws of the State in 
at Ben whose interest they sought to violate them. It is 
d their — well established that a common gaming house is, 
nitted, at common law, a public nuisance, and the keeper 
on and thereof punishable criminally, for the reason that 
h they persons attracted to it, especially youths, are 
f gam- there lured to vice. Bish. Cr. Law, § 1135. It 
ort for draws together evil-disposed persons, encourages 
d and idleness, cheating, and other corrupt practices, 
and in and tends to public disorder. Wood, Nuis. (2d 
to the Ed.) § 45; People v. Jackson, 3 Denio, 101; 2 
unity. Cooley, Bl. (3d ed.) 176; Com. v. Stahl, 7 Allen, 
se is in 304; Hill v. Pierson (Neb.), 63 N. W. Rep. 835. 
is and — And that courts of equity have jurisdiction to 
| Paso, abate public nuisances is equally as well estab- 
nveni- lished. State v. Goodnight, 70 Tex. 682, 11 S. 
 ped- W. Rep. 119; City of Belton v. Central Hotel Co. 
mmon (Tex. Civ. App.), 33S. W. Rep. 297; Mugler v. 
by in- — Kansas, 123 U. S. 672, 8 Sup. Ct. Rep. 273; U.S. 
le in- v. Debs, 64 Fed. Rep. 740; In re Debs, 158 U.S. 
The — 587,15 Sup. Ct. Rep. 900; City of Georgetown v. 
writ of | Alexandria Canal Co., 12 Pet. 98; Coosaw Min. 
enting Co. v. South Carolina, 144 U.S. 550, 12 Sup. Ct. 
en M. | Rep. 689; State v. Crawford, 28 Kan. 518; Little- 
them, — ton v. Fritz (Iowa), 22 N. W. Rep. 641; People 
play- v. City of St. Louis, 10 Ill. 351; 2 Story, Eq. Jur. 
game §§ 921, 923, 924; 3 Pom. Eq. Jur. § 349; 2 Beach, 
y any Mod. Eq. Jur. §§ 742, 743; 2 Beach, Inj. § 1080. 
rr eX- But it does not necessarily follow from the facts 
it said: that a common gaming house is a public nui- 
law; Sance, and that courts of equity have jurisdiction 
surris, by injunction to abate a nuisance, such jurisdic- 
od de- tion will be exercised. A court of equity may 
ntain- have jurisdiction of a class of cases, but may not 
mises, entertain it unless the facts in the particular case 











wherein it is invoked require its exercise. Before 
such jurisdiction will be exercised, its necessity 
must appear from the facts and circumstances of 
the particular case. Though a court of equity 
has the power to interfere in all cases of nui- 
sances, yet circumstances may exist in one case 
which do not exist in another to induce a court 
to interfere or refuse its interference by injunc- 
tion. Courts will not in all cases interfere by way 
of injunction to restrain the continuance of an il- 
legal trade, the abatement of a nuisance, or the 
prosecution of a dangerous employment; but its 
power to do so in such case belongs to the gen- 
eral powers possessed by courts of equity to pre- 
vent irreparable mischief and obviate damages 
for which no adequate remedy exists at law. 
Story, Eq. Jur. §§ 921, 924; Carlisle v. Cooper, 21 
N. J. Eq. 579; 2 Wat. Eden, Inj. (3d Ed.) 259; 
Attorney General v. Railway Co., 27 N. J. Eq. 
26. It is only when property or civil rights are 
involved, and an irreparable injury to such rights 
is threatened or is about to be committed, for 
which no adequate remedy exists at law, that 
courts of equity will interfere by injunction for 
the purpose of protecting such rights. The in- 
jury threatened to such rights may, if committed, 
constitute a crime, and subject its perpetrator to 
punishment under the criminal law; yet, as his 
punishment would furnish him whose property 
or civil rights have been irreparably injured by 
the acts constituting the offense no compensation 
for such injury, courts of equity will interfere to 
prevent such an injury, notwithstanding the com- 
mission would constitute a criminal offense, not 
because it would be a crime, but because the in- 
jury to sich rights would be irreparable. It can- 
not be said that such interference by a court of 
equity is an invasion of the domain of the crimi- 
nal law, for no crime has been committed where 
equity interposes its arm for the protection of 
property or civil rights. In extending such pro- 
tection, it may prevent acrime; but as no one 
has a right to commit crime, no one should be 
heard to complain that he is restrained from its 
commission, when such restraint has been exer- 
cised in the jurisdiction of a court for the purpose 
of preventing him from irreparably injuring an- 
other in his property or civil rights. But courts 
of equity never interfere for the purpose of acts 
constituting crime because they are criminal, for 
they have nothing to do with crime as such. 
Their interposition is solely for the protection of 
property or civil rights; and, the only distinction 
between a private and a public nuisance being 
that the one is an injury to such rights of an in- 
dividual and the other to the rights of the public 
at large, ‘the same principle must guide the in- 
terference of the court in both cases, and that 
principle is this: whether the extent of the dam- 
age and injury be such as the law will not afford 
an adequate and sufficient remedy.’’ Attorney 
General v. Sheffield Gas Consumers’ Co., 19 Eng. 
Law & Eq. 644. Therefore, when a State, through 
her proper officer, seeks the jurisdiction of a 
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court of equity to abate a public nuisance, she 
must show that such nuisance is an injury to the 
property or civil rights of the public at large, 
which it is to her duty, as the agent of the public, 
to prevent. All the State shows by her bill in 
this case is the offense of keeping a common gam- 
ing house, and the corrupting and vicious influ- 
ences attending such a nuisance. Itis not shown 
that any property or civil rights of the public 
which it is her duty to protect are invaded, or 
that any irreparable injury will be done any such 
rights by the maintenance of such nuisance. The 
case presented is a criminal one, pure and simple, 
in which the criminal law furnishes the only 
remedy that courts are required to enforce. That 
the law against this offense is not enforced and 
observed is no ground for the interposition of a 
court of equity, for, as has been observed, such a 
court has no jurisdiction to restrain the commis- 
sion of crime, nor enforce moral obligations or 
the performance of moral duties as such, nor can 
it rightfully interfere with the performance of an 
illegal act merely because it is illegal, in the ab- 
sence of an injury to property or civil rights. 
High, Inj. (3d Ed.) § 20; Mor. Cov. § 1041; Jn re 
Debs, 158 U.S. 564, 15 Sup. Ct. Rep. 900; Cope v. 
Association, 99 Ill. 489; People v. Chicago Fair 
Grounds Assn., 28 Chi. Leg. News, p.1. Courts 
can only administer the law as it is, and believ- 
ing, as we do, that the matters alleged in appel- 
lant’s bill show no equities entitling the: State to 
a perpetuation of the injunction, it is our duty to 
affirm the judgment of the district court, which 
is accordingly done. 

Norr.—Public or common nuisances affect the com- 
munity at large or some considerable portion of it, 
such as the inhabitants of a town; and the person 
therein offending is liable to criminal prosecution. A 
public nuisance does not necessarily create a civil 
cause of action for any person; but it may do so un- 
der certain conditions. A private nuisance affects 
only one person or a determinate number of persons, 
and i+ the ground of civil proceedings only. Gen- 
erally, it affects the control, use or enjoyment of im- 
movable property, but this is not a necessary element 
according to the modern view of the law. 16 Amer. 
& Eng. Encyclopedia of Law, p. 926, and cases cited. 
A nuisance, to be a public nuisance, must be in a pub- 
lic place or where the public frequently congregate or 
where members of the public are likely to come 
within the range of its influence, for if the act or use 
of property be in a remote and unfrequented locality, 
it will not, unless malum in se, be a public nuisance. 
Ellis v. State, 7 Blackf. (Ind.) 584; Greene v. Nun- 
nemacher, 36 Wis. 50; Com. v. Perry, 1389 Mass. 198; 
Ray v. Lynes, 10 Ala. 63; Monk v. Packard, 71 Me. 
309; State v. St. Louis Board of Health, 16 Mo. App. 
8; Foucher v. Grass, 60 Lowa, 505; Whitney v. Bar- 
tholomew, 21 Conn. 213; Coker v. Birge, 10 Ga. 336; 
Shivery v. Struper, 24 Fla. 103; Pruner v. Pendleton, 
76 Va. 516; Bushnell v. Robeson, 62 Iowa, 542; Dennis 
vy. State, 91 Ind. 291. The remedies for nuisances are 
threefold: preventive, compensatory, and punitive. 
The first divides itself again into the remedy by abate- 
ment without process of law and by injunction. The 
compensatory remedy is an action at law for damages, 
the punitive remedy an indictment on behalf of the 
public. 16 Amer. & Eng. Encyclopedia of Law, p. 








959. The most efficient and flexible remedy is t 
of injunction. Under this form the court can prevent 
that from being done which, if done, would ¢ 
nuisance. The principal case brings up a quest 

















termining the existence of cause and effect in decid- 


ing, whether, in an action based on tort, a plaintiff ~ 


may hold a defendant liable for injuries to the former, 































much mooted of late, both in political as well often 
legal circles, viz., the authority and justification fg wron 
what is known as ‘“‘government by injunction,” that. a wil 
is, the power of the court to enjoin the commission of — bron 
acrime. The leading case on the subject is Ih cove! 
Debs, 158 U. S. 564, in which the United States §u) defer 
preme Court affirmed such power. In adopting the — the g 
broad rule of the use of injunctions, the Supreme — prox 
Court of Texas in the principal case approves the jury. 
Debs decision. That these cases now establishedig — So 
shown by the fact that a bill has been proposed in — legal 
congress to cut down by statute the power of the fed- ~ Baco 
eral courts to enforce such injunctions. The legal — prof 
question involved is sufficiently discussed in the prin ~ fund 
cipal case, but the following additional recent cases P that 
might be examined with interest. Injunction will, at — the | 
the suit of the State, lie against a corporation where © rule, 
it is misusing and abusing its corporate franchises cour 
and privileges, and is maintaining its property as a ~ the | 
nuisance, though its acts also constitute a crime, duct 
Columbian Athletic Club v. State (Ind. Sup.), 40 §, by la 
E. Rep. 914. In consequence of a dispute with refer. — ant ¢ 
ence to an alleged preferential employment of non- the 2 
union men by a building firm, a trade union pub-— justi 
lished a poster headed “Trullope’s Black List,” — ing t 
containing the names of non-union men employed by so 
the firm. Held that, the trade union, having done — expl 
more than was in fact necessary for their own protec — will 
tion, an interlocutory injunction was properly ple « 
granted. Trollope v. London Building Trades’ Fed-— will 
eration, 72 Law T. 542. A “boycott” by the members ~ effor 
of trades unions or assemblies (which term, in law, the 
implies a combination to inaugurate and maintaina | Itis 
general prescription of articles manufactured by the | me 
party against whom it is directed) is unlawful, and © ‘aft 
may be enjoined by a court of equity. Oxley Stave Co, © in B 
v. Coopers’ International Union of North America (G, ~ gott 
C.), 72 Fed. Rep. 695. It is no ground for refusing an Lon 
injunction to restrain conspirators from doing irrep- app 
arable damage to complainant’s property rights that eau 
some of the acts enjoined would subject the wrong- and 
doers to a criminal prosecution. Arthur vy. Oakes, Il © the 
C. C. A. 209, 68;Fed. Rep. 310, followed. Eldery. sucl 
Whitesides (C. C.), 72 Fed. Rep. 724: While equity sons 
will never interfere by injunction to prevent the-com- over 
mission of a crime, it may enjoin an act which threat mal 
ens irreparable injury to the property of an individual, fact 
though such act may also be a violation of a criminal — int! 
law. Hamilton-Brown Shoe Co. v. Saxey, 32 S. W. cha 
Rep. 1106, 181 Mo. 212. The business of a person, if ren 
lawfully conducted, is a property right; and equity fore 
may enjoin the carrying on of a conspiracy to destroy resi 
or injure it, though the acts enjoined are violations et 
of the criminal laws. Davis v. Zimmerman, 36 N. Y. bee 
S. 303,91 Hun, 489. In the absence of a statute, im oa 
junction will not lie to enjoin the sale of liquor in vio a 
lation of law, unless the sale will injuriously affect = 
complainant’s property rights. Manor Casino ¥ oa 
State (Tex. Civ. App.), 34S. W. Rep. 769. ‘3 
I 
JETSAM AND FLOTSAM. a 
LEGAL CAUSE. oth 
The task of formulating a satisfactory rule for de — wh 
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~ gontinues to vex the courts. The Supreme Court of 
Canada recently handed down what is submitted to 
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bea correct decision in Grinsted v. Toronto Ry. Co., 
48. C. Rep. 570. The facts were similar to those so 


3 often appearing in cases of this sort, The plaintiff, 


wrongfully ejected from one of the company’s cars on 
a winter’s night, took cold, and suffered an attack of 
pronchitis and rheumatism. He was allowed to re- 
eover for the sickness as an injury resulting from the 
defendant’s act.. The court rested their decision on 
the ground that the question whether the result was 
proximate and natural was to be determined by the 


So many rules, theories, and maxims regarding 
legal cause have been evolved from the time of Lord 
Bacon down to the present day, that there is now a 
profusion of recorded thought tending te confuse a 
fundamentally important subject. It is submitted 
that to begin with the simplest possible statement of 
the question is the proper way to work out the true 
rule, if there is one. When a plaintiff comes into 
court and shows that he has suffered such damage as 
the law will recognize, and that the defendant’s con- 
duct has failed to come up to the standard required 
by law, the point in issue is, simply, did the defend- 
antdothis? It is certainly possible to contend that 
the average juror might better be trusted to work out 
justice in answering the question thus stated accord- 
ing to the dictates of common sense, than in applying 
a complicated rule of law, however elaborately it be 
explained. If, however, a rule can befphrased which 
will embody the real intent and meaning of this sim- 
ple question, and will do nothing more, such rule 
will have the decisive advantage of precision. The 
effort to find a more definite;form in which to leave 


the issue to the jury, then, is certainiy worth while.. 


Itis suggested that the solution was reached when 
the idea of looking at the chain of events from the 
“after” point of view was conceived. Wardlaw, J., 
in Harrison v. Berkley, 1 Strob. 525; Earl, J., in Ehr- 
gott v. Mayor of New York, 96 N. Y. 280; Smith v. 
London & Southwestern Ry. Co., 6 Com. Pl. 14. Ifit 
appear that in fact nothing which could be an efficient 
cause has intervened between the act complained of 
and the ensuing harm, the causal connection between 
the two would seem to be sufficiently established. In 
such a case, the fact that the result was one not rea- 
sonably to have been foreseen, or not found likely to 
occur on calculation of chances, would certainly not 
make the deferndant’s act any less the cause. The 
fact that the consequence was probable is important 
in that such probability determines, in a measure, the 
character of the defendant’s act. That is, the occur- 
Tence of an injury which was or should have been 
foreseen would appear to be a natural and proximate 
result, even though cirzumstances intervened which 
would break the causal connection had the result not 
been contemplated. Lord Wensleydale in Lynch v. 
Knight,9 H. L. Cas. 577. The Supreme Court of 
Canada in laying down the natural and proximate 
rule adopted the proper definite form of leaving with 
the jury the question, did the defendant do thi 
wrong?— Harvard Law Review. rs 
DEFINITION OF “CATTLE”? GOATS—HORSES—FOWLS. 
Ia State v. Groves (N. C.), 25 S. E. Rep. 819, under 
astatute making ita misdemeanor to willfully and 
Unlawfully kill or abuse any “horse, mule, sheep, or 
other cattle,” the court was called upon to decide 
whether the word “cattle,” as here used, included a 
goat. Clark, J., who delivered the opinion, said that 
while the word ‘“‘cattle” was often used in a restric- 
tive sense as applicable to the bovine species only, it 





had another and broader meaning, which took in all 
domestic animals; and the context made it evident 
that it was here used in the broader sense. 

“Indeed,” said the court, “‘the broader sense is the 
more usual one. Worcester’s definition, ‘a collective 
name for domestic quadrupeds, including the bovine 
tribe, also horses, asses, mules, sheep, goats and 
swine,’ was approved by this court in Randall v. Rail- 
road Co., 104 N. C. 410, 418, 10S. E. Rep. 691. To the 
same effect are the Standard, Webster and Century 
Dictionaries. In the Scriptures, the word: ‘cattle’ 
ordinarily and usually embraces goats, notably in the 
contract between Laban and Jacob. Gen. xxx, 30, 32. 
In Decatur Bank v. St. Louis Bank, 21 Wall. 294, the 
word ‘cattle’ is held to be broad enough to include 
even swine. In England, the statute 9 Geo. I., ch. 22 
(commonly called the ‘Black Act’) made it punishable 
with death, without benefit of clergy, to ‘maliciously 
and unlawfully kill any cattle.’ Under this it was 
held that the statute embraced domestic animals other 
than the bovine species, as amare, in2 East P.C. 
1074; Rex v. Paty, 2 W. BI. 721, and ‘pigs,’in Rex v. 
Chapple, 1 Russ. & R. 77.” 

In Chesapeake & Ohio R. Co. v. Bank, 92 Va. 495, 1 
Va. L. R. 825, it was held that a statute forbidding 
transportation companies from keeping ‘‘cattle, 
sheep, swine or other animals,” confined for a longer 
period than twenty-eight hours, without unloading 
and allowing them to rest, included horses. In State 
v. Dunnavant, 3 Brev. (S. C.) 9,5 Am. Dec. 530, the 
term “borses,’”’ in a criminal statute, was held to ap- 
ply to mares. “Cattle” usually includes horses and 
sheep (Louisville, etc. R.Co.v. Ballard, 2 Mete. [Ky.] 
177); also pigs (Child v. Hearn, 9 Exch. 176); but not 
buffaloes. State v. Crenshaw, 22 Mo. 457. A domestic 
fowl is an animal (State v. Bruner, 111 Ind. 98); and 
“bird or animal” would inelude a game cock (People 
v. Klock, 48 Hun, 275) ; and tame linnets are within the 
protection of a statute punishing cruelty to “domestic 
animals.” Colam v. Pagett,12 Q. B. Div. 66.—Vir- 
ginia Law Register. 








CORRESPONDENCE. 


QUERY—COLLECTION OF FORGED PAPER. 
To the Editor of the Central Law Journal: 

A issues an order on Bto pay C or order $38,000. 
D obtains possession of the order and forges C’s en- 
dorsement upon it. He presents it toalocal bank 
for payment. The bank refuses to pay it but re- 
ceived it for collection, indorses it for collection and 
forward it to B, and B pays it, having funds in his 
hands belonging to A for that purpose. D isthe only 
person who has any knowledge of the forgery. The 
forgery is finally discovered and A now desires to 
know who is liable for his loss. Can he recover from 
the local bank that received the order from D for col- 
lection and sent tLe same to B so indorsed for collec- 
tion? L. N. A. 
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all Statutes Modifying the Text. By William 
Draper Lewis, Ph., D. Dean of the Department 
of Law of the University of Pennsylvania. Book 
2. Philadelphia: Rees Welsh and Company. 
1897. 
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1. ACTION — Abatement by Assignment — Corpora. 
tions.—Upon the formation ofa corporation by the 
members ofa mercantile firm, succeeding to all the 
properties, interests, and rights of the firm, itsmem 
bers are improperly joined as parties in an action by a 
the corporation on a cause of action accruing beforg 
its formation.—LOTTMAN BROS. MANUFG. CO. Vv. Hops 
TON WATERWORKS CO., Tex., 388. W. Rep. 357. 

2. ADVERSE POSSESSION — Possession of Part of 
Tract.—Possession of another part of a tract of land 
does not carry constructive possession of a smaller 
tract, owned by another under a senior grant, but in- 
cluded within the boundaries of the larger as con 
veyed.—Cook V. LISTER, Tex., 38S. W. Rep. 380. 

8. ASSIGNMENT FOR CREDITORS—What Constitutes.— 
A deed of trust conveying property of the grantor ab- 
solutely tothe trustee, with directions to sell it and 
out of the proceeds of sale pay certain preferred debts 
of the grantor, is an assignment for the benefit of 
creditors, and not a mortgage.—TUTTLE v. Mur. 
CHANTS’ NAT. BANK OF GREAT FALLS, Mont., 47 Pac, 
Rep. 208. 

4. ATTORNEY AND CLIENT—Contract.—A client, under 
acontract whereby he agrees to pay an attorney for 
the prosecution of an action a fee of $50, and also 4 
percentage of the damages which he may ‘‘recover" in 
the action, is not liable for such percentage of the 
judgment obtained, but only fora percentage of the 
damages received.—FISHER V. MYLIUS, W. Va., 268. E. 
Rep. 309. 

5. Banks—Lien on Stock.—A purchaser of registered 
bank stock cannot compel a transfer of the stock on 
the books of the bank, where the former owners are 
members of a firm which is indebted to the bank, as8 
How. Ann. St. § 320848, provides that ‘‘no transfer of 
stock shall be valid against a bank so long as the regis 
tered holder thereof shall be liable as principal debtor, 
surety, or otherwise, to the bank for any debt due.”— 
CITIZENS’ STATE BANK OF MONROEVILLE, IND. V. Kal 
AMAZOO COUNTY BANK, Mich., 69 N. W. Rep. 663. 

6. BANK8S—Transfer of Stock.—Where no demand has 
been made ona bank for atransfer of stock till the 
stockholder’s indebtedness to the bank has matared, 
the bank may refuse to transfer on its books the cer- 
tificate of stock, which had theretofore been pledged 
to a third person, and for the stockholder’s unpaid in- 
debtedness may claim a superior lien, under’ How. 
Ann. St. § 8208a8, which provides, among other things, 
that “no transfer of stock shall be valid against a bank 
so long as the registered holder thereof shall be liable 
as principal debtor, surety or otherwise to the bank 
for any debt which shall be due and unpaid.”—MIOH- 
IGAN TRUST CO. V. STATE BANK OF MICHIGAN, Mich., @ 
N. W. Rep. 645. 

7. BILLS AND NOTES — Consideration.—In an action ~ 
on a note given in payment for real estate, a demurrer 
will not lieto the answer which alleges that the de 
fendants tendered the amounts due on the note, and 
demanded a conveyance of the premises in accordance 
with plaintiff’s bond therefor, but that plaintiff could 
not give title to the land, and that, in consequence 
thereof, defendants abandoned the property, and re 
scinded the contract; since the answer states a dé 
fense.—SAYRE v. MOHNEY, Oreg., 47 Pac. Rep. 197. 

8. BILLS AND NOTES—Failure of Consideration.— 
When the consideration entirely fails for a note in the 
hands of the payee thereof, neither such payee, nora 
subsequent holder with knowledge of the failure of 
consideration, can maintain an action thereon against 
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the maker.—HALE Vv. ALDAFFER, Kan., 47 Pac. Rep. 
$20. 

9, Bonps — Joint and Several Liability.—Signers of a 
pond for the admission of a person to the insane hos- 
pital as a paying patient (Code, § 1238), conditioned to 
pay all charges against such patient, are principals on 
the bond, so far as the hospital is concerned, and 
jointly and severally liable thereon.—ENSLEN V. ALA- 
paMA INSANE HOSPITAL, Ala., 21 South. Rep. 74. 


10, BUILDING AND LOAN ASSOCIATIONS — Withdrawal 
of Member.—Where a borrowing member of a building 
and loan association, on withdrawing from it, made a 
yoluntary settlement, in which he was allowed the 
unearned part of the premium bid by him, and a cer- 
tain sum as dividend on his stock, which was his share 
ofthe profits, in which profits was included the inter: 
est charged him and other members on premiums, he 
was not entitled to recover from the association, as 
usurious, the interest charged him on his premium.— 
Buitpine & LOAN ASSN. OF JACKSON V. LEONARD, Miss., 
% South. Rep. 53. 


ll. CARRIER OF GOODS—Conversion.—Where the con- 
tract for the transportation of cattle by defendant 
over its and connecting lines for a through freight 
exempts defendant from liability ‘‘for anything be- 
yond” its line, ‘excepting to protect the through rate 
offreight named therein,” defendant is not liable for 
conversion of the cattle, on refusal of a connecting 
carrier to deliver the cattle unless a greater freight 
rate is paid.—LITTLE ROCK & Fr. 8. Ry. Co. v. ODOM, 
Ark., 388. W. Rep. 339. 


12. CARRIERS OF PASSENGERS—Negligence at Station. 
—The mere fact that a train fails to stop the usual and 
reasonable time to enable passengers exercising ordi- 
nary diligence to get on and off does not constitute 
negligence as toa person who gets on to assist a pas- 
senger, and is injured in getting off after the train has 
started.—INTERNATIONAL &G. N.R. Vv. SATTERWHITE, 
Tex., 38S. W. Rep. 401. 

13. CARRIERS OF PASSENGERS—Street Railroads—Neg- 
ligence.—Whether a passenger who, in the a! sence of 
any rule forbidding it, rides on the front platform of 
an electric car, as he and others have been accus- 
tomed, and whose fare is there taken, is guilty of neg- 
ligence which will preclude a recovery for injuries re- 
ceived in a collision with another car, is a question for 
the jury.—BAILEY Vv. TACOMA TRACTION Co., Wash., 47 
Pac. Rep. 241. 

14. CHATTEL MORTGAGE — Foreclosure.—A return of 
service of a notice of foreclosure of a chattel mort- 
gage, reciting that the notice was served upon the de- 
fendant “by delivering to and leaving with father of 
said [defendant], at his usual place of abode,” is suffi- 
cient, in that it does not show that defendant could 
not be found, or that the attempted service was made 
at the defendant’s usual place of abode.—MITCHELL, 


Lewis & STAVER CO. v. O’NEIL, Wash., 47 Pac. Rep. 7 
235. 


15, CoNTRACT—Breach.—Where land is conveyed in 
consideration of a maintenance bond for the support of 
the grantors, by which the grantees bind themselves 
tosupport the grantors in their families on the land 
conveyed, no right of action accrues tothe grantors, 
either against the grantees or the land,ifany exists, 
until the grantees fail to perform their covenant and 
undertaking, as set forth and stipulated in their bond. 
—CkIm v. HOLSBERRY, W. Va., 268. E. Rep. 314. 

16. ConTRACTS—Estoppel.—A vendor who is induced 
by the fraud of the purchaser to make a conveyance is 
hot precluded, on a reconveyance to him, from attack- 
ing a lease by the purchaser as in violation of the stat- 
ute of the Chickasaw Nation prohibiting leases to non- 
residents for longer than one year, because in pari de- 
licto.—_W HITE V. BROWN, I. T., 38S. W. Rep. 335. 

17. CONTRACT FOR LEASE OF PERSONALTY—Signature. 
-Thesignature ofa lessor toa lease of an article of 
personal property is not essential to its validity, where 
the article is delivered to the lessee thereunder.— 





SINGER ManuFG. CO. v. CONVERSE, Colo., 47 Pac. Rep. 
264. 

18. CONTRACT OF WIFE — Liability of Husband.— 
Where a wife purchases by oral contract furniture 
which is used jointly by herself and husband, he be- 
comes liable on her contract of purchase; but where 
she subsequently, without his knowledge or consent, 
signs writings giving alien on the furniture for the un- 
paid balance, he is not liable on such subsequent con- 
tract.—HAMILTON V. PECK, Tex., 388. W. Rep. 4038. 


19. CONTRACTS—Wagers—Premiums on Horse Races. 
—Competing for premiums offered by an association 
on horse races is not competing for bets or wagers, 
and an agreement between two owners of horses to 
pool all premiums and stake moneys awarded on their 
horses, and to divide the same equally, is valid.—Han- 
KINS V. OTTINGBR, Cal., 47 Pac. Rep. 254. 

20. CONVERSION — Insolvency.—The acceptance by a 
creditor from his debtor of a preferential security, 
voidable under the. insolvent law, does not constitute 
a wrongful conversion.—Hay Vv. TUTTLE, Minn., 69 N. 
W. Rep. 696. 

21. CORPORATION—Alk gation of Corporate Capacity. 
—In an action in the name of a national bank, an al- 
legation that ‘‘the plaintiff is a national bank, doing 
business under the act of congress,” is a sufficient 
averment of the corporate character of the plaintiff.— 
JOSEPH HOLMES FUEL & FEED OO. v. COMMERCIAL NAT. 
BANK OF DENVER, Colo., 47 Pac. Rep. 280. 

22. CORPORATIONS — De Facto Dissolution—Fraud.— 
A transfer of the property of a corporation, and sur- 
render of stock by the stockholders for cancellation 
procured by fraud, will not, as against the transferee, 
work a de facto dissolution of the corporation, so as to 
preclude it from suing as a corporation to recover from 
the transferee the property.—TExas CONSOLIDATED 
CoMPRESS & MANUFG. ASSN. V. DUBLIN CoMPRESS & 
MANUFG. Oo., Tex., 388. W. Rep. 404. 

28. CORPORATION — Insolvent Corporation — Stock- 
holder.—An assignee at law of an insolvent corpora- 
tion may maintain an action against a delinquent 
stockholder therein to collect an unpaid subscription 
to the capital stock of such corporation, and in such 
action the stockholder may interpose the defense that 
he was fraudulently induced to become a subscriber to 
the capital stock through the false and fraudulent rep- 
resentations of the corporation and its officers.—BEAL 
Vv. DILLon, Kan., 47 Pac. Rep. 317. 

24. CORPORATION — Foreign Insurance Oompany — 
Compliance With Statute.—Under the statute of Mis- 
souri requiring foreign insurance companies desiring 
to do business in that State to first file with the super- 
intendent of insurance authority to accept ‘service of 
process in their behalf, and providing that such serv- 
ice shall be binding on them, a company so served, and 
which is shown to have transacted business in the 
State, cannot question the validity of the service on 
the ground that it has not complied with the law, such 
compliance being conclusively presumed from the fact 
of doing business in the State.—SPARKS V. NATIONAL 
MASONIC ACC. A8SSN., Iowa, 69 N. W. Rep. 679. 

25. CORPORATIONS — Statute Prohibiting Similar 
Names.—A corporation organized under the laws of 
another State, though permitted to do business in 
Michigan, cannot maintain a proceeding to prevent a 
corporation organized in Michigan from taking a sim- 


. ilar name, under How. Ann. 8t. § 896043, providing that 


*‘corporations organized in this State shall not take 
any name in use by any other organization of this 
State, or so closely resembling such name as to mis- 
lead the public as to its identity,” the foreign corpora- 
tion not being a corporation “of this State,” within the 
provision.—HOME LIFE Ins. Co. V. HOME LIFE ASSUR. 
Co., Mich., 69 N. W. Rep. 653. 

26. CORPORATION — Stock — Innocent Purchaser.—A 
bank which took railroad stock for advances made by 
it, without knowledge that the pledgor held the stock 
in trust and had paid no money for it,is not a bona 
fide purchaser, where the act creating the railroad 
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company (Acts 1891, p. 1169, § 9), provided that no sub- 
scription tothe stock should be valid unless $10 per 
share was paid thereon at the time of subscription, 
and that the remaining installments should be paid 
within one month after a call for same, and that any 
purehaser of the stock should be subject to the same 
rules as the original owner.—HAMPTON & BRANCHVILLE 
RAILROAD & LUMBER CO. V. BANK OF CHARLESTON Nat. 
BANKING Assn., 8. Car., 265. E. Rep. 238. 

27. CREDITORS’ SuIT—Parties.—In a bill by a ereditor 
of a decedent in the nature of a creditors’ bill to mar- 
shal the assets of the estate to be applied in payment 
of debts, and to set aside voluntary conveyances by 
decedent asin fraud of creditors, it is proper to join 
as defendants the personal representative of decedent, 
and the severai voluntary grantees,though they hold 
different parcels of land under separate conveyances. 
—SHEPPARD V. GREEN, 8S. Car., 268. E. Rep. 224. 


28. County FunDs—Bond of Depositary .—Section 730, 
Gen. St. 1894, provides that the bond of a depositary of 
county funds shall be made payable to the county. 
The bond in question was made payable to the ‘‘board 
of county commissioners:” Held, a mere irrsgularity, 
which did not invalidate the bond.—BOARD OF COMRS. 
OF ST. LOUIS COUNTY V. AMERICAN LOAN & TRUST CO., 
Minn.,69N. W. Rep. 704. 

29. CRIMINAL EVIDENCE—<Acts and Deslsrations of 
Co-conspirators.—In a criminal case, the acts and dec- 
larations of another than defendant, in defendant’s 
‘absence, are admissible against defendant where there 
is evidence, direct or circumstantial, tending to show 
a conspiracy between defendant and such other, suffi- 
cient to authorize the submission of the question of 
conspiracy to the jury.—HUNTER V. STATE, Ala., 21 
South. Rep. 65. 

80. CRIMINAL EVIDENCE—Confessions.—The fact that 
portions of a voluntary confession made by an accused 
out of court were not understood by the person to 
whom they were made, because made in a language 
with which he was unacquainted, render the entire 
confession inadmissible.—STATE V. BUSTER, Nev., 47 
Pac. Rep. 194. 

81. CRIMINAL EVIDENCE—Dying Declarations.—Con- 
tradictory statements by the deceased at the time of 
making a dying declaration are admissible as tending 
to impeach the declaration, whether competent as dy- 
ing declarations or not.—CARVER V. UNITED STATES, 
U. 8.8. C.,178. OC. Rep. 228. 

82, CRIMINAL EVIDENCE — Larceny — Cross-examina- 
tion.—For the purpose of affecting his credit, a witness 
may:be asked on cross-examination whether he .1as 
been arrested for larceny; but he may claim the privi- 
lege of not answering, and if he does answer, the ques- 
tioner is bound by the answer. — OXIER V. UNITED 
States, I. T., 385. W. Rep. 3381. 

88. CRIMINAL LAw—Appeal.—An appeal from a con- 
viction cannot, on accused’s death, be prosecuted by 
the personal representative of the accused, though 
there is a judgment for costs, enforceable against the 
accused’s estate.—STATE V. MARTIN, Oreg., 47 Puc. Rep. 
196. 

34. CRIMINAL LAW—Bribery—Defense.—In a prosecu- 
tion of a sheriff for accepting a bribe for omitting to 
seize gambling devices, the sheriff cannot raise the 
constitutionality of the provisions of the statute au- 
thorizing the judicial officer to destroy the property 
seized.—NEWMAN V. PEOPLE, Colo., 47 Pac. Rep. 278. 

85. CRIMINAL Law—Competency of Jury.—Where pri- 
vate counsel for the State is retained in a prosecution, 
it is not jerror to refuse to permit such counsel to be 
questioned as to what persons composed the commit- 
tee by which he was employed, to show that some of 
the jurors were related to such persone, where the 
jurors testify that they did not know their names.— 
MOORE V. STATE, Tex., 388. W. Rep. 356. 

86. CRIMINAL LAaw—Former Conviction.—Under Laws 
1891, p. 97, § 3, providing that a conviction before any 
police or mayor’s court in any city or town, or before 











any justice, shall be a barto any further proseentj 
for the same or any included offense before 
mayor’s police, or justice’s court, such conviction 3 
not a bar to an indictment for the same offense in th 
circuit court.—WILLIAMS V. STATE, Ark., 38 8, 
Rep. 337. 


37. CRIMINAL LAW — Former Jeopardy.—Defer 
was tried on an information containing two co 
The first charged larceny of a heifer, the pro 
some person unknown. The jury were instructed ¢ 
“ypon the first count, the State has failed to make 
the ownership as in the information alleged, and th 
fore need not be considered by you. You are 
fore instructed that you must acquit the defendant 
the first count of the information.” The court 
mitted the following form of verdict: ‘We, the jury, 
find the defendant guilty, as charged in the inf 
tion, on the second count,” etc. The jury failed. 
agree, and were discharged. The defendant was again 
put upon trial on both counts of the information, and _ 
found guilty on the first count: Held, that the pleaof 
former jeopardy was good.—ROLAND V. PEOPLE, Colo,, 
47 Pac. Rep. 269. 


88. CRIMINAL LAaw—Homicide by Poisoning.—Where — 
deceased died in a convulsion soon after defendant ad 7 
ministered what he claimed was a powder of corn © 
starch, and strychnine was found in her stomach, and ~ 
experts said she died of strychnine poison, thongh © * 
there was no evidence that strychnine was kept byde — 
fendant or deceased, from which it might be inferred © 
that he administered it by mistake, yet, he having of 
fered proof of his general reputation for peace and — 
good order, tending to raise a doubtjas to the intent — 
with which the act was done, if done by him, it was | 
proper to instruct on manslaugnter.—STATE Vv. ELLA 
WORTH, Oreg., 47 Pac. Rep. 199. 


39. CRIMINAL Law—Homicide—Self-defense.—Where 
the accused relies on the plea of self-defense, there is ~ 
no greater burden on him to establish that plea, by © 
affirmative evidence, than any other defense; but,if — 
all the evidence raises in the minds of the jury a rea 
sonable doubt as to whether he acted in self-defense, 
he should be acquitted.—HENSON V. STATE, Ala., 2 
South. Rep. 79. 3 


40. CRIMINAL Law—Homicide — Self-detense.—On & 
trial for murder it was error to charge that defend i 
ant, in every case, must retreat tothe wall before be ~ 
is entitled to resort to self-defense.—RITCHEY V. PEO- 4 
PLE, Colo., 47 Pac. Rep. 272. 

41, CRIMINAL Law—Slander. — The addition of an 
words ‘‘or common” after the word “special,” and be fa 
fore the word “‘fund,” in acounty warrant, does not 2 
change the legal effect of the instrument or constitute 
forgery ; and hence to charge a person with so chang: — 
ing a warrant does not accuse him of forgery, so asto 4 
make the charge slander. — EDWARDS V. HAVENER, 
Ark., 38 8. W. Rep. 342. 

42. CRIMINAL LAW — Witnesses. — It is only wherea ~ 
witness can testify in a criminal case as to there 
geste that the prosecution is required to place him on 
the stand when available. — PEOPLE v. GRANT, Mich. 
69 N. W. Rep. 647. 

43. DAMAGES — Destruction of Goods in Transit.— 
Where merchandise in transit is destroyed by fire, the 
measure of damages is the reasonable value of the © 
goods at the time and place of their destruction, with x 
legal interest. — Texas & P. Ry. Oo. v. PAYNE, Tex., 8 ~ 
8. W. Rep. 366. 4 

44, DEATH BY WRONGFUL ACT — Abatement.—An a 
tion brought by one who has sustained personal in 
juries from the negligent or wrongful act of another, ag 
to recover for the resulting loss and suffering, doe® 
not abate by the death of the plaintiff, but will, under 
sections 420 and 421 of the Civil Code, survive, and may 4 
be prosecuted to final judgment in the name of the 
personal representative, notwithstanding the. death 
may have resulted from the injuries.—M1ssouRI Pad. 
Ry. Co. Vv. BENNETT’S ESTATE, Kan., 47 Pac. Rep. 1838. 
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#. DgED—Condition Subsequent.—A deed of general 
ty to a railroad company contained a condition 
that, ‘in case said land shall cease to be used for rail- 
" goad purposes, the same shall revert to the first par- 
~ ties, their heirs and assigns:” Held, that the deed 
" yested in the railroad company an estate on a condi- 
tion subsequent, and not on a conditional limitation.— 
MovaT v. SEATTLE, L. 8. & E. Ry. Co., Wasb., 47 Pac. 
Rep. 233. 

4, DEED—Delivery.—Plaintiff executed a deed to his 
children, leaving it with the justice who took the ac- 
knowledgment. The deed was sent to the recorder by 
the justice, but was recalled -by the plaintiff before it 
was recorded. The grantees had no knowledge of the 
| existence of the deed until aboutayear later, when 
' plaintiff's wife without his knowledge or authority, 
gave itto one of the grantees, who had it recorded: 
Held, that there was no delivery of the deed by the 

tor sufficient to render it operative.—O’CONNOR V. 
Q’CONNER, Iowa, 69 N. W. Rep. 676. 


#7. DEEDS — Estate to Begin in Futuro. — An instru. 
ment duly executed, wherein the grantor, in considera- 
tion of love and respect, and of assistance received 
and to be received, conveys lands therein described, 
reserving a life estate, the conveyance ‘‘to take effect 
after my death, and no sooner,” is a deed passing an 
estate to commence in futuro. — LESLIE Vv. MCKINNEY, 
Tex., 38S. W. Rep. 378. 


4. DrEDS — Parol Evidence — Ambiguities. — Parol 
evidence is inadmissible to show what acreage passed 
under a deed of the ‘‘west half’ of a tract of land, as 
there is no ambiguity on the face of the deed. — OWEN 
y. HENDERSON, Wash., 47 Pac. Rep. 215. 


#4. DivorncE—Suspension of Decree.—At the end ofa 
decree of divorce, the court added: ‘‘This decree is, 
however, suspended until the costs are paid (except so 
faras to issue execution for costs), and then to be in 
fullforce and effect:’ Held, that the attempted sus- 
pehsion was a nullity,and the decree operated as a 
' dissolution of the marriage from the time it was ren- 
dered.—MICKLE V. STATE, Ala., 21 South. Rep. 66, 

80. EASEMENT — Sufficiency of Grant.—A contract re- 
citing that in consideration that the grantees were 
erecting a sawmill near defendants’ mill and a pay- 
ment of cash, the defendants do “grant, bargain, sell, 
étc., tothe parties of the second part, their heirs and 
assigns, forever,’’ the undivided one-half of a railroad 
' tide track,‘‘to the sole and only proper use, benefit, 
and behoof of the said parties of the second part, 
their heirs and assigns, forever,” is a conveyance of a 
tight of way appurtenant to the grantees’ mill, and 
not a mere license.—KENT FURNITURE MANUFG. Cu. Vv. 
LonG, Mich., 69 N. W. Rep. 657. 

51. ELECTION CONTEST — Appeal. — Under Mill. & V. 
- Oode, § 1098, providing that the ‘‘circuit court hears 
_ &nd determines all contests of the election of sheriff,” 
| the court exercises judicial authority in such cases, 
and does not merely sit as a special tribunal, and 
thereby prevent appeals being taken to the supreme 
court.—MOoORE V. SHARP, Tenn., 88 8. W. Rep. 411. 


82. ELECTIONS — Nomination by Petition. — After a 
Petition of nomination of “Silver Party’? candidates, 
Which called for presidential electors who “will appear 
_ othe Democratic ticket,” had been signed by a num- 
ber of voters, four of the Democratic electors resigned, 
and their places were filled by nominees of the Popu- 
list party; whereupon a new Silver party petition was 
Prepared, which contained the names of all the 
' Democratic electors, including the fusion candidates, 
and to this petition was attached the signatures which 
had been cut off from the original petition: Held, that 
thenames so attached could not be considered in as- 
' ‘ertaining whether the new petition had the requisite 

Rumber of signers.—STATE V. LESUEUR, Mo., 888. W. 
Rep. 325. 
58. Equiry—Bill—Amendment.—If a bill in chancery 


| Sets out several claims for equitable relief, some of 


_ Which are inequitable, and others deficient for want of 





sufficient allegations, on demurrer thereto the bill 
should be dismissed as to the inequitable claims, and 
allowed to be amended as to such as are apparently 
equitable, but defectively stated.—_MORGAN V. MoRGan, 
W. Va., 268. E. Rep. 294. 


54. EQuity — Jurisdiction — Injunction.—Equity has 
jurisdiction by injunction, to prevent acts of irrepara. 
ble injury to land, even though there is controversy as 
to title between the parties, and, having jurisdiction 
on that ground, will go on to give full relief, though in 
so doing it be necessary to decide between two ad- 
verse title.—BETTMANN V. HARNESS, W. Va., 268. E. 
Rep. 271. 


55. ESTOPPEL IN Pals — Chattel Mortgage. — The fact 
that one of the joint owners of personalty levied on as 
the property of a third person, together with another 
person, and with the knowledge of the other owners, 
filed with the sheriff a joint claim to the property, 
does not of itself estop the owners from claiming title 
thereto.—STOSSEL V. VAN DE VANTER, Wash., 47 Pac. 
Rep. 221. 

56. EVIDENCE — Admissions against Interest.—In an 
action by ashipper against a railroad company to re- 
cover for a loss on a shipment to market by reason of 
delay, defendant is entitled to prove a statement made 
by plaintiff as to the amount he lost on the shipment. 
—TExas CENT. R. CO. V. FISHER, Tex., 388. W. Rep. 
392. 


57. EVIDENCE—Expressions of Pain.—In an action by 
a husband for his wife’s personal injuries, on the is- 
sue of the effect of the accident plaintiff may testify 
that his wife often complained of pain and weakness 
in her arm while doing her washing and other heavy 
work.—Missour!, K. & T. Ry. Oo. Vv. ZWIENER, Tex., 
888. W. Rep. 375. 

58. EVIDENCE — Secondary Evidence. — “Where a 
written iustrument is traced into the hands of a party, 
not within the State, secondary evidence is admissible 
to prove the contents of the instrument, and this with- 
out further showing that the original was lost or de 
stroyed. In such case no notice to produce is neces- 
sary, and a copy of the instrument is competent evi. 
dence.” — DwYER V. SALT LAKE CITY COPPER MANUFG. 
Co., Utah, 47 Pac. Rep. 311. 

59. EXECUTION SALE—Redemption.—A redemptioner 
must redeem from another redemptioner on sale of 
real estate under execution, or on foreclosure of a 
mortgage by advertisement, within 60 days after the 
last preceding redemption, although a year has not 
yet expired since the day of sale.—STATE V. O’CONNER, 
N. Dak., 69 N. W. Rep. 692. 

60. EXPERT TESTIMONY — Hypothetical. — Hypothet- 
ical questions to experts may be framed on an assump- 
tion of what the evidence tends to prove, where that 
assumption is within the probable or possible range of 
the evidence. — COURVOISIER Vv. RAYMOND, Colo., 47 
Pac. Rep. 284. 

61. FIxTURES—Chattels.—An agreement between the 
owner of land and a contractor who brings upon and 
annexes chattels thereto, that they shall remain per- 
sonalty, and title thereto remain in the contractor till 
paid for, is valid, and will prevent the chattels from 
becoming fixtures, and as such subject to the lien of 
mortgages on the land, till paid for.—GERMAN SAVINGS 
& Loan Soc. Vv. WEBER, Wasbh., 47 Pac. Rep. 224. 

62. FRAUDULENT CONVEYANCES—Husband and Wife. 
—In an action by a husband’s creditor, against the 
husband and his wife, to have a conveyance of land 
by him to his wife declared fraudulent as to creditors, 
and set aside, proof that the deed was made when the 
husband was insolvent raises‘a presumption that the 
deed is fraudulent, which, if not rebutted, will entitle 
plaintiff to judgment.—REDMON V. CHANDLEY, N. Oar., 
268. E. Rep. 255. 

63. FRAUDULENT CONVEYANCE — Lien of Creditors.— 
Property conveyed by a debtor in consideration of an 
agreement for his future support ischargeable with a 





lien in favor of existing creditors who have no other 
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means of enforcing their claims, to the extent that the 
value of the property and of its use exceeds the 
amount of support actually furnished by the grantee 
in good faith.—_HarrRis Vv. BRINK, Iowa, 69 N. W. Rep. 
684. 

64. GARNISHMENT — Joint Claim. — A joint claim is 
subject to garnishment, to the extent of the interest of 
a joint claimant, to satisfy his individual debt.— 
MOORE V. GILMORE, Wasbh., 47 Pac. Rep. 239. 

65. GUARANTY — Construction.—A contract of guar- 
anty, guarantied the payment of all moneys collected 
by one Vfor account of the guarantees, and of all 
moneys which they might advance to V, and all in- 
debtedness due or which might become due the guar- 
antees in excess of the amount due V, under any agree- 
ment between the guarantees and V: Held, that the 
guaranty applied to all future modifications of the em- 
ployment contract between the guarantee and V, and 
therefore a change in the contract would not relieve 
the guarantors of liability.—JOHN A. TOLMAN Co. Vv. 
GRIFFIN, Mich., 69N. W. Rep. 645. 

66. HOMESTEAD — Sale on Execution — Surplus.— 
Where a homestead was sold on execution issued on a 
judgment rendered before its occupancy as such, and 
which was a lien thereon, the surplus purchase money, 
after satisfaction of the execution, cannot be applied 
on another execution on a judgment rendered after 
the homestead right attached.—SIMPSON V. BIFFLE, 
Ark., 388. W. Rep. 345. 

67. INSURANCE—Change of Interest—Mortgage.—The 
execution of a mortgage on the real estate on which 
the building insured is situated is not a change of in- 
terest, within the meaning of the condition in a policy 
declaring the policy forfeited “if any change other 
than the death of the insured take place in the inter- 
est, title, or possession of the subject of the insur- 
ance.”’—LAMPASAS HOTEL & PARK CO. V. PHOENIX INS. 
Co., Tex., 388. W. Rep. 861. 


68. INSURANCE—Conditions of Policy.—A condition in 
a fire policy that, in the event of disagreement between 
the insured and the company as to the loss, it sha]i be 
ascertained by appraisers before suit can be main- 
tained, though valid, does not bar a suit on the policy 
where no disagreement has arisen as to the amount of 
the loss.—AMERICAN FIRE INS. CO. V. STUART, Tex., 38 
8S. W. Rep. 395. 

69. INSURANCE — Misstatement of Fact by Assured.— 
Under a provision of an insurance policy which re- 
quires the assured to submit to an examination under 
oath, misstatements of fact made by him on the exam- 
ination after a loss do not avoid the policy, unless the 
insured knew them to be false, and made them with a 
fraudulent intent.—HusTON Vv. STaTE Ins. CO., Iowa, 
69N. W. Rep. 674. 

70. INSURANCE — Waiver of Conditions.—An agent 
with authority to waive proofs of loss may also waive 
a provision requiring such waiver to be indcrsed on 
the policy.—O’ LEARY V. GERMAN AMERICAN INS. CO. OF 
NEw YorRE, Iowa, 69 N. W. Rep. 686. 

71, INTERPLEADER—W hen Lies.—A bill of interpleader 
in equity will not lie where a portion ofthe amount 
claimed by plaintiffs is in dispute.—SOUTHWESTERN 
TELEGRAPH & TELEPHONE CO. V. BENSON, Ark., 38 S. 
W. Rep. 341. 

72. INTERVENTION.—In an action by a mortgagee on 
a sheriff's bond for misconduct in asale under the 
mortgage, the holder ofa note secured by the same 
mortgage may intervene, under Code Civ. Proc. § 24, 
as aperson “who bas an interest in the matter of liti- 
gation.”—MaDDOX V. TEAGUE, Mont., 47 Pac. Rep. 209. 

73. JUDGMENT BY DEFAULT — Vacating.—A judgment 
by default is attended with the same legal conse- 
quences, when considering the rules governing estop- 
pel by judgment, as ifthere had been a verdict for 
plaintiff.—NORTHERN TRUST Co. V. CRYSTAL LAKE CEM- 
ETERY AS8N., Minn., 69 N. W. Rep. 708. 

74. JUDICIAL NOTICE — Vity Ordinances.—In prosecu- 
tions before municipal courts for violation of munic. 





ipal ordinances, the ordinance violated need 
pleaded, as municipal courts take judicial notice 
them.—EX PARTE DAVIS, Cal., 47 Pac. Rep. 258, 

75. ManDamMUS—Judicial Discretion.—A writ of 
damus does not lie to control or reverse the action 
court, board, or other inferior tribunal, or of an 
cer, where such action is one of discretion, judici 
quasi-judicial; but it does lie where such action 
merely ministerial.—_MaRCUM Vv. BALLOT Comps. 
LINCOLN, LOGAN, MINGO, AND WAYNE COUNTIES, 
Va., 268. E. Rep. 281. 

76. MaANDAMUS—Parties.—The State is not a nec 
party to an application by a private citizen fora 
of mandamus to a public officer to enforce a p 
right.—LORD Vv. BaTEs, 8S. Car., 268. E. Rep. 213, 

77. MARRIED WOMAN—Liability of Separate I 
In a suit in equity to subject the separate estate of a 
married woman to the payment of her debts, whereit 
appears that she owns personal and real estate, 
the personalty is more than sufficient to pay the 
debtedness, the personalty should first be sub 
before resorting to the realty.—FITZGERALD V. PHELAS 
& BIGELOW WINDMILL Co., W. Va., 268. E. Rep. 315. | 


78. MASTER AND SERVANT—Dangerous Machinery,—4 
nonsuit was improperly granted in an action forip 
juries receivei in defendant’s cotton mill, where ther 
was evidence tending to show that defendant, kno 
plaintiff to be inexperienced in mill work, failed 
warn him that the machine at which he was wo 
was dangerous, and that the danger was latent, in tha 
aportion ofthe machine, notin full view, contingsl. 
to run by its own momentum after the rest of the ma 
chinery had stopped.—HIGHTOWER V. BAMBERG (on 
TON MILLS, 8. Car., 268. E. Rep. 222. : 

79. MASTER AND SERVANT—Negligence.—Where a rail 
road company had furnished a safe switch, and had 
exercised the requisite care in selecting the condu 
and brakeman whose duty it was to operate it, t 
company was not liable for an injury to an emplo 
on one of its trains, caused by the negligence of a com 
ductor in leaving open a switch that it was his duty, | 
under the rules of the company, to see closed.—DEE 
VER & R.G.R. Co. Vv. SIpEs, Colo., 47 Pac. Rep. 287, 

80. MASTER AND SERVANT — Safe Appliances.—An em 
ployer, who furnishes his servants with appliances if 
common and general use by others doing a similar 
work, is not liable for negligence, on the ground that 
better and safer appliances are obtainable.—®& 
FORD V. ANN ARBOR ST. Ry. Co., Mich., 69 N. W. Rep. 
661. 

81. MASTER AND SERVANT — Wages — Extra Work. 
Where the employer directed the servant to perform” 
extra work, under the belief that it fell within hisem 
ployment, andthe servant at the time expressed 10 
indication that additional compensation would be 
pected, and for nearly two years afterwards receipted | 
in full each month for his services, he cannot recovel 
additional compensation for the extra services= 
FORSTER V. GREEN, Mich., 69 N. W. Rep. 647. 

82. MECHANICS’ LIEN — Judgment.—In a suit to & 
force a mechanie’s lien, a personal judgment again 
the owner in favor of a subcontractor with whom 20 
privity of contract was alleged is void, though the 
owner appeared and took part in the litigation. —hme 
v. ROBINSON, Colo., 47 Pac. Rep. 271. 

83, MORTGAGE—Bill to Foreclose.—-Where a bill, @ 
effect to foreclose a mortgage securing bonds equitably | 
owned by complainant, lacks equity, because it do@ 
not aver that, at the time of its filing, the mortgage” 
had matured, as, in fact, it had not, the defect cannot 
be cured by an amendment averring facts of a supple 
mental nature, not existing when the bill was filed= 
SCHEERER V. AGEE, Ala., 21 South. Rep. 81. 

84. MORTGAGE — Foreclosure.—Where property at 
been reduced to money in the hands of a receiver, 
alien claimant is given an absolute decree for a liga 
dated amount, and it is given priority over the omy 
decree and judgment adjudicated prior to it, it isa 
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goal judgment, from which an appeal lies, though 
‘there ure other claims which have not been adjudi- 
) eated.—FIsCHER V. Hanna, Colo., 47 Pac. Rep. 303. 

> $5. MORTGAGE FORECLOSURE — Growing Crops.— 
Growing crops pass, with the soil, to the purchaser at 
> mortgage sale, where there is no reservation or 
' waiver of rightto thecrops at said sale. Nor does it 
yary the case because the tenant was not made a party 
| tothe foreclosure suit. The purchaser’s rights are 
: the same asthey would have been if the tenant 
had been made a party.—SKILTON V. HARRBL, Kan., 47 
1ec 4 P Pac. Rep. 177. 

‘orawrt MP %, MORTGAGE FORECLOSURE—Redemption.—Where 
s private " amortgage by its terms draws interest at the rate of 
13. “@ $0f51-2 per cent. per annum, and is foreclosed by ad- 
Estate— @ vyertisement, the real property thus sold may be legally 
itateofa Me redeemed by the mortgagor, his heirs, executors, ad- 
, where it ’ ministrators, or assigns, as the case may be, by paying 
tate, and Me thesum of money for which the same was sold, to- 
Ly the in gether with interest on the same from the time of sale 
ube atthe rate of 7 per cent. per annum.—EVANs V. RHODE 
’. PHELPS | [stanD HOSPITAL TRUST Co., Minn.,69N. W. Rep. 715. 













p. S16. $7. MonTGAGE—Fraud.—Where creditors of the mort- 
inery.-4 & gagor seek to have a mortgage set aside as a fraudu- 
on for in jent attempt to defeat their antecedent claims, the 
ere there consideration for the mortgage having been admitted, 
knowing they must at least, show that the mortgagor was finan- 
failed to cially embarrassed, and that the mortgagee knew it, 
} working @ © orhad knowledge of facts calculated to put him on 
it, inthat @  inguiry.—RODEN v. ELLIs, Ala., 21 South. Rep. 71. 
ontinued %. MoRTGAGE NoOTE—Maturity of Debt.—A note and 
f the ma amortgage securing the same, when executed con- 
ERG OOD temporaneously, are to be construed as constituting 
; one contract, and the stipulations of the mortgage 
pre a rail. i with reference to the maturity of the debt because of a 
and had @ failure to pay interest when due will be given effect, so 
onductor | ato cause the note to become due and payable before 
te it, the @ the time expressed on its face.—EVANS V. BAKER, Kan., 


employes | Pac. Rep. 314. 
of CO HE . MUNICIPAL CORPORATION — Damage by Surface 


his duty, Water.—A city is not bound to furnish drains or sew- 
od.—DEe _ @fsto relieve a lot of its surface water, whether its own 
>. 287, q orthat flowing from other premises. A city is not lia- 
-—Anem @ bie for damages to a lot owner because change of 
iances ia grade of a street prevents surface water of the lot 
a similat @ from flowing off. It is not different even if the surface 
ound that # water is, by reason of such change of grade, increased 
e.—SHa> HH inguantity upon the lot, if not cast in a mass or body 
W. Rep. upon the premises. Nor is a city liable for mere sur- 


face water flowing from a street upon an adjoining lot. 
. Work. @ —JORDAN V. CiTy OF BENWOOD, W. Va., 26S. E. Rep. 
| perform 66. 
in his em %. MuNIvIPAL CORPORATIONS—Dangerous Sidewalks 
ressed 0 —Negligence.—One who, on a dark night, goes upon an 
uld bee® @ elevated sidewalk, which he knows is guarded on one 
receipted side only, and, instead of guiding himself by the rail- 
»t recover ing on that side, directs his course, as he has been ac- 
ervices.— tustomed, by what he supposes is alight in a neigh- 

boring house, but which proves to be another light, 
1it to eb and, in consequence of his mistake falls off the unpro- 
t against tected side of the walk, cannot hold the city liable.— 
whom 20 OHURCH v. PRESIDENT, ETC., OF VILLAGE OF HOWARD 
ough the Orry, Mich., 69 N. W. Rep. 651. 
n.—Hom $l. MUNICIPAL CORPORATION — Defective Sidewalk— 

Contributory Negligence.—It is not contributory neg- 
a bill, @ ligence per se to use a sidewalk with knowledge of its 
equitably defective condition, but such negligence is a question 
se it doe for the jury to determine from the evidence.—CITY OF 
mortgage HIGHLANDS V. RAINE, Colo., 47 Pac. Rep. 283. 
ct cannot %. MUNICIPAL CORPORATIONS—Indebtedness Beyond 
a supple Constitutional Limit.—The issuing of new bonds, for 
as filed. the purpose of funding a like amount of outstanding 

ds and warrants, does not create un “indebted- 







perty has @ 068s,” within Const art. 18, § 6, limiting the amount of 
eiver, and § Indebtedness which a municipality may incyr.—PaL- 
‘or a liguk MER VY. City oF HELENA, Mont., 47 Pac. Rep. 209. 

the only %. MunicipaL CORPORATIONS—Personal Injury Claim 





it, it 9 @ 





-Limitations. — Muskegon City Charter, tit. 6, § 20, 





which provides, among other things, that ‘‘all claims 
for damages against the city growing out of the neg- 
ligence or default of said city shall be presented to the 
common council of said city within six months after 
such claim shall arise, and any default thereof shall 
be forever barred,” applies to claims for personal in- 
juries.— DAVIDSON v. CITY OF MUSKEGON, Mich., 69 N. 
W. Rep. 670. 

94. MUNICIPAL CORPORATIONS — Pleading.—A com- 
plaint against a municipal corporation for personal 
injuries is not demurrable because it is not verified, 
and because it fails to allege, in accordance with Code, 
§ 757, that plaintiff presented her claim to the munici- 
pal authorities to be audited and allowed, and that 
they. had neglected to act on it, or had disallowed it.— 
FRISBY V. TOWN OF MARSHALL, N. Uar., 268. E. Rep. 
251. 


95. MUNICIPAL CORPORATIONS—Street Improvement. 
—Under a street improvement act which gave the 
board of supervisors authority to order the improve- 
ment of public streets only, an order of the board for 
the grading of a street which was for the greater part 
held in private ownership, was ineffectual to create a 
lien on any of the abutting lands, though some of the 
owners, prior to the order, had dedicated to the public 
the street in front of their premises.—SPAULDING V. 
WESSON, Cal., 47 Pac. Rep. 249. 

96. NUISANCE—Obstructing Navigable Stream.—The 
owner of a steamboat cannot maintain an action for 
damages for the obstruction of a navigable river, on 
the ground that it prevented him from navigating it 
with his boat, his injury differing only in degree, and 
not in kind, from that of the geweral public.—JONES V. 
St. PauL, M. & M. Ry. Co., Wash., 47 Pac. Rep. 226. 


97. PARTNERSHIP—Firm and Individual Creditors.— 
An insolvent partnership may, as against firm credit- 
ors, by agreement of each partner, appropriate part- 
nersbip assets to secure the individual debts of a part- 
ner, provided the amount of the individual debts 
secured does not exceed the share of the member in 
the firm assets.—BATCHELOR V. SANGER, Tex., 388. W. 
Rep. 359. , 


98. PARTNERSHIP — Rights of Surviving Partner. — 
Where a surviving partner after the death of his co- 
partner surrendered a leasehold interest hela by 
the firm, and took a new lease in his ‘own name, with- 
outa settlement and accounting of the partnership 
business, he is liable for the share of the deceased 
partner inthe profits acquired under the new lease.— 
BELL v. McOoy, Mo., 38S. W. Rep. 829. 


99. PHYsIcIAN—Application for Certificate to Prac- 
tice.—The State board of health cannot refuse a certifi- 
cate authorizing an applicant to practice medicine in 
Missouri, on the ground that the medical college from 
which he was graduated had not complied with a reso- 
lution of the board requiring every college, by a cer- 
tain date, to furnish the board with a list of its matric- 
ulates and the basis of their matriculation, where it 
appears that the applicant was graduated before the 
college received notice of the resolution.— STATE V. 
Lutz, Mo., 388. W. Rep. 328. 

100. PLEDGE—Transfer—Bona Fide Purchaser.—The 
holder of a certificate of stock in a corporation, who 
signs a blank form of assignment thereon, expressing 
consideration, and including an irrevocable power of 
attorney authorizing a transfer\of the stock on the 

|. books of the company, and delivers the certificate as 
collateral, is estopped to assert title thereto as against 
a bona fide purchaser from the pledgee.—NELSON V. 
OwEN, Ala., 21 South. Rep. 75. 

101. PRINCIPAL AND AGENT — Authority of Agent— 
Sule.—It is not within the apparent authority of a 
general agent, having the entire management of his 
principal’s business, to bind him by a contract for the 
sale of chattels belonging to such business, to be paid 
for by credit of the purchase price upon an indebted- 
ness due from the agent to the purchaser. The burden 





is upon the purchaser to show that the agent had such 
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authority. But where there is no question as to the 
good faith of either the agent or purchaser, and both 
the agent and principal are dead at the time of the 
trial, any circumstantial evidence fairly tending to es 
tablish the agent’s authority is sufficient to make a 
prima facie case.—STEWART V. COWLES, Minn., 69 N. 
W. Rep. 694. 

102. PRocEss—Summons—Service.—Under Code Civ. 
Proc. § 744, subd. 4, providing for service of summons 
by reading it to defendant personally, or by leaving a 
copy at his place of residence, service by merely de- 
livering a copy to defendant personally is void, and 
will not support a judgment.—SANFORD V. EDWARDS, 
Mont., 47 Pac. Rep, 212. 


108. RAILROAD COMPANY — Negligence — Boarding 
Moving Train.—Under the statute of Illinois, forbid- 
ding any person to board a moving train, except in 
compliance with law, or by permission, under the law- 
ful rules and regulations of the company,a person in- 
jured while attempting to board a moving train within 
the State of Illinois cannot recover therefor unless it 
appears that be was acting in compliance with law, or 
by permission, under the lawful rules of the company. 
—Youne v. Carcaco, M.&8rT. P. Ry. Co., Iowa, 69 N. 
W. Rep. 682. 

104. RAILROADS—Farm Crossings.—Under Code 1892, 
§ 3561, requiring railroad companies to “make and 
maintain” suitable crossings for plantation roads,a 
company has a reasonable time, after its suggestion of 
error on affirmance by the supreme court of a judg- 
ment for the penalty for tearing up a crossing is disal- 
lowed, to replace the crossing.—ALABAMA & V. Ry. Co, 
Vv. ODENEAL, Miss., 21 South. Rep. 52. 


105. REPLEVIN—Breach of Contract.—A gas company, 
under a contract to place pipes in a building and fur- 
nish gas, has the right to remove its meter from the 
building on refusal of the owner to pay under such 
contract the cost of furnishing and laying the pipes, 
the same as for a breach of the contract by non-pay- 
ment of a bill for gas, and may maintain replevin for 
it.—DETROIT Gas CO. V. MORETON TRUCK & STORAGE 
Co., Mich., 69 N. W. Rep. 659. 

106. SALE—Conditional Sale—Bona Fide Purchaser.— 
Where a contract for the sale of personalty provides 
that title shall remain in the seller till the payment of 
the price, one who in good faith, and without notice, 
buys the property from the original purchaser, ac- 
quires no title thereto.—LAaNSING IRON & ENGINE 
WORKS V. WILBUR, Mich., 69 N. W. Rep. 667. 

107. SPECIFIC PERFORMANCE—Jurisdiction.—The ju- 
risdiction of courts of equity in actions for the specific 
performance of contracts for the sale of lands is ex- 
clusive, and not dependent on the inadequacy of the 
legal remedy, whether the plaintiff is a vendor or pur- 
chaser.—HAMMOND V. FOREMAN, S. Car., 268. E. Rep. 
212. 

108. TAXATION — Exemptions — Railroad Property .— 
A statute exempting from taxation all property of a 
railroad company does not extend to property, not 
necessary for its business, which it acquires under au- 
thority of a subsequent statute containing no exemp- 
tion clause.—FOrRD V. DELTA & PINE LAND Co., U.S. 8S. 
C.,178. C. Rep. 230. 

109. TAXATION—Municipal Benefits.—A city tax levied 
on lands within the corporate limits, but outside the 
range of municipal benefits, is not invalid, as a taking 
of property without just compensation.—FRACE Vv. 
City oF Tacoma, Wash., 47 Pac. Rep. 219. 

110. TAXATION—Sale of Land for Taxes.—An owner of 

, land who, though offering to pay the taxes thereon, 
which were refused by the treasurer, through mistake, 
onthe ground that they had been previously paid, 
knew of the sale of the land for non-payment of such 
taxes before the expiration of the time for redemp- 
tion, and failedto redeem, is guilty of negligence 
which will defeat his recovery in an action in equity, 
brought thereafter, to be allowed to redeem.—EasTon 
v. DOOLITTLE, Iowa, 69 N. W. Rep. 672. 





111. Tax TITLE— Recovery of Land — Judg 
Though a tax deed is void, yet the court, in the 
ment for the owner for the recovery of the land, mar 
make provisions forthe payment to the pureh; 
the taxes paid thereon by him.—CRISMAN y. Jom 
Colo., 47 Pac. Rep. 296. 

112. TITLE INSURANCE POLICY—Construction,.— 
that the phrase, ‘‘Tenancy of the present ocen ; 
stated in a title insurance policy as a defect in or ob 
jection to the title against which the insurer does no 
insure, must be construed as meaning the neal 
which arises through the occupation or tem 
possession of the premises by those who are tenantsiy 
the popular sense in which the word “tenant” ig 
The phrase does not include the claim of a person q 
asserting ownership in fee as against the title ingup 5 
isin actual adverse possession at the time the p , 
is issued.—PLACE v.ST. PAUL TITLE INSURANOE | 
TRUST Co., Minn., 69 N. W. Rep. 706. 


113. Trusts — Continuance of Former Bustnemy il 
Trustee.—A trust deed which authorizes the trustests 
continue the former business of the grantor, and 
subject the trust property tothe casualties incident 
thereto by which it may be lost or wasted or subjected 
to charges superior to those of the creditors secure, 
is void, as containing provisions adequate to the d& 
feat of the object of the deed.—CaTT v. Wm. —— 
Co. MANUFG. Co., Va., 268. E. Rep. 246. 


114, Trvsts — Following Trust Fund.—A trust fund 
may be pursued by the beneficiaries, as long as the 
same can be identified, into any land or other formal 
investment made by the trustee, as the law raises 
implied trust asto such property in their behalf= 
MARSHALL’s EXR. V. HALL, W. Va., 26S. E. Rep. 8, 


115. Trusts—Parol Proof.—Where a vendee con 4 
the land to herson by warranty deed, that he : 
mortgage it forthe purpose of raising money to pay” 
the purchase price, but afterwards obtained the mo ey 
by other means, the son became a trustee, holding th 
legal title solely for the benefit of the vendee.—i 
KINS V. WILLARD, Tex., 38S. W. Rep. 365. 


116. VENDOR AND PURCHASER.—Where notes givel 
for the price of land reserve a vendor’s lien, the pam 
mount title to the land isin the vendee, as betwee 
him and third persons.—MINTER V. BURNETT, To 
S. W. Rep. 350. 


117. VENDOR AND PURCHASER — Purchase Money. 
The fact that the title toan irrigating ditch, convey# 
with land, failed, is not a defense to payment ofpir 
chase money, where it is shown that the ditch at te 
time of the purchase was of no substantial value® 
the land.—BLANKS V. RIPLEY, Tex., 38 S. W. Rep. 8% ~ 


118. WaTERS—Irrigation — Damages — Negligence.— 
The doctrine of contributory negligence does notap” 
ply in case of injury to land from the escape of water 
from a ditch, the owner of the ditch knowing of thed®” 
fects therein, and being able to prevent the injury= 
SHIELDS V. ORR EXTENSION DITCH CO., Nev., 47 ie 
Rep. 194. 

119. WATERS — Irrigation — Percolating Waters. 
Where the water ofa spring flows througha 
channel, or by percolation, into a running stream, 0 
which it is the chief source of supply, injunction 
lie, at the suit ofa prior appropriator of the walt 
rights in such stream, to restrain a diversion of 
water of the spring by the owner of the land on 
it is situated.—BRUENING V. DORR, Colo., 47 Pac. 
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120. WITNESS — Commitment — Fees.—Withia 
meaning of the provisions prescribing the fees for 
attendance of witnesses, the attendance must be upon 
the court while in session ; and where a witness, 8 
over to appear at the next term of court, is com : 
on default of a recognizance, he is entitled to fees 
the days only on which the court is in session, and m0 
for the whole time of his detention.— 
COUNTY V. TIDMORE, Miss., 21 South. Rep. 51. 





